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WILLIE BULLOCK VS. UNITED STATES 


1 In District Court of the United States for the 

District of Columbia j 

Criminal No. 52312 

United States of America ! 

j 

vs. j 

Willie Bullock ' 

i 

i 

United States Court of Appeals for the District of Columbia. 
Filed Mar. 19, 1940. Joseph W. Stewart. Clerk. 

i 

Notice of appeal 

i 

Willie Bullock. District Jail, Washington, D. C. I 

T. Emmett McKenzie and Eli Grubic, 017 Pa. Ave. S|E., 
FRanklin 10SS. j 

Offense. Murder (First Degree). 

Date of judgment, March 13, 1940. j 

Brief description of judgment or sentence. Death in the 
Electric Chair. I 

Name of prison where now confined, if not on bail. District 
Jail, Washington, D. C. i 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Willie Bullock, ! 

Appellant, j 
T. Emmett McKenzie. ! 

Attorney for Appellant.] 

Eli Grubic, 

Attorney for Appellant. 

Date, March 19, 1940. 

Grounds of appeal ! 

I 

(1) The Court Committed Error in Law in Refusing De¬ 
fendant’s Motion for Direct Verdict Taking the Matter of 
First Degree Murder from the Jury. j 


l 
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(2) The Court Committed Error in Law in Admitting the 
Defendant’s Confession. 

(3) The Court Committed Error in Law in Denying De¬ 
fendant’s Request For Certain Instructions as shown by the 
Record. 

A true copy. 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By William A. Waltz, 

Assistant Clerk. 

Service acknowledged: 

A. J. McLaughlin, 

Asst. U. S. Atty. 

3/19/40. 


2 United States District Court 

No. 52312 

United States of America 
vs. 

Willie Bullock 

United States Court of Appeals for the District of Columbia. 
Filed Mar. 19. 1940. Joseph W. Stewart. Clerk. 

Affidavit of Willie Bullock 
District of Columbia, 55 : 

Willie Bullock, being duly sworn according to law deposes 
and says that he is the appellant in the above-entitled action; 
that he is a citizen of the United States, and that because of 
his poverty he is unable to pay the costs of said action or 
to give security therefor. 

Willie Bullock. 

Sworn to and subscribed before me this 19 day of March 
1940. 

[seal] 


Richard H. Woodward. 
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ORDER OF COURT 

I 

It is Ordered that the appellant in the above-entitled action 
be and he hereby is permitted to appeal said action to coa- 
clusion without prepayment of fees or costs. 

Bolitha J. Laws, 

District Judge. 

Dated March 19, 1940. 

A true copy. j 

Test: 

[seal] Charles E. Stewart, 

Clerk. 

By William A. Waltz. 

Asst. Clerk. 

No. 52-312 United States District Court. United States:vs. 
Willie Bullock. Pauper affidavit and order. ; 


4 In the District Court of the United States for the 

District of Columbia 

Clerk’s statement of docket entries to accompany duplicate 
note of appeal to the Court of Appeals. i 

United States Court of Appeals for the District of Columbia. 
Filed Mar. 19, 1940. Joseph W. Stewart, Clerk. 

Criminal No. 52312 

United States of America i 

vs. ; 


Willie Bullock, Alias William Bullock, Alias William 

Bullock 


1932 

Aug. 25—Presentment and indictment filed. 

1933 

Mav 12—Bench Warrant ordered and issued. 
1939 



May 1—Bench Warrant returned Cepi. Defendant com¬ 
mitted to Washington Asylum and Jail. 


l 
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May 3—Arraigned. Plea not guilty. Indictment read. 

May 2G—Appearance of Martin S. Vilas entered. 

May 31—Pauper affidavit and order filed. (Laws. J.) 

June 12—Certified copy of indictment and copy list of Wit¬ 
nesses and Jurors served. 

June 19—Appearance of T. Emmett MacKenzie as associate 
Council entered. 

June 20—Supplemental list of Witnesses served. 

June 23—Jurors from Criminal Courts Nos. 1. 2. and 3, and 
Civil Jurors sworn on their Voir Dire; Jury 
sworn and respited until Monday. 

June 26—Trial resumed, same jury, respited until tomorrow. 

Date Mar. 19. A. D.. 1940. 

Attest: 

[seal] Charles E. Stewart. 

Clerk. 

By William A. Waltz, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended 

suitably to identify the case and not as a substitute for the 

record on appeal, which is to be prepared and certified as pro¬ 
vided in Pules 7. S. and 9. of Supreme Court U. S. 

5 June 2S—Trial resumed, same jury; respited until to¬ 
morrow. 

June 27—Trial resumed, same jury; respited until tomorrow. 

June 30—Trial resumed, same jury; respited until tomorrow. 

June 29—Trial resumed, same jury; respited until tomorrow. 

July 1—Trial resumed, same jury. Verdict Guilty of First 

Degree Murder; Prayers of both filed; Jury 
Polled. 

Julv 5—Motion for a New Trial filed. 

1940 

Feb. 2—Motion for a new trial argued and submitted. 

Mar. 13—Motion for a new trial heretofore argued and sub¬ 
mitted overruled. Exception noted by defend¬ 
ant. Memorandum of Court filed. 

Mar. 13—Sentenced to death by Electrocution to take effect 
July S. 1940. Two (2) certified copies of sen- 
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O 


tence sent to Superintendent of the Washington 
Asylum and Jail. 

Date Mar. 19. A. D., 1940. i 

Attest: i 

[seal] Charles E. Stewart, 

Clerk. 

By William A. Waltz, 

Assistant Clerk. 

Note.— This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in Rules 7, 8. and 9, of Supreme Court U. S. 

6 Mar. 13—Martin Vilas granted leave to withdraw 1 his 

appearance as attorney for the defendant. 
Mar. 13—Appearance of Eli Grubic entered. 

Mar. 19—Notice of Appeal filed. Pauper affidavit and order 

filed. (Laws, J.) 

Date March 19, 1940. 

Attest: 

[seal] Charles E. Stewart, j 

Clerk. 

By William A. Waltz, 

Assistant Clerk. 

Note.— This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in Rules 7, S. and 9. of Supreme Court U. S. 

7 District Court of the United States for the Dis¬ 

trict of Columbia I 

Criminal No. 52312 
United States 

vs. j 

Willie Bullock. Alias William Bullock, Alias William 

B. Bullock 

j 

United States Court of Appeals for the District of Columbia. 
Filed Nov. 1, 1940. Joseph W. Stewart, Clerk. 

L t nited States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing- 


l 
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ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

S In the Supreme Court of the District of Columbia 

Holding a Criminal Term 
July Term, A. D. 1032 
Indictment 

Filed in Open Court Aug. 25, 1932 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Willie Bullock, otherwise known as William Bul¬ 
lock. otherwise known as William B. Bullock, and hereafter in 
this indictment designated and called Willie Bullock, late of 
the District of Columbia aforesaid, on, to wit, the fourteenth 
day of August 1932, and at the District of Columbia aforesaid, 
contriving and intending to kill one George W. Shinault, 
feloniously, wilfully, purposely, and of his deliberate and pre¬ 
meditated malice, in and upon him, the said George W. Shi¬ 
nault, then and there being, did make an assault; and that 
in making the said assault as aforesaid, he, the said Willie 
Bullock, so contriving and intending to kill him, the said 
George W. Shinault, as aforesaid, a certain firearm, of the kind 
commonly known as and called a pistol, then and there loaded 
and charged with gunpowder and with metal bullets, and in 
the right hand of him, the said Willie Bullock, then and there 
had and held, feloniously, wilfully, purposely, and of his de¬ 
liberate and premeditated malice, did discharge and shoot off, 
at, against and upon him, the said George W. Shinault; and 
that he. the said Willie Bullock, with one of the metal bullets 
aforesaid, then and there by force of the gunpowder aforesaid, 
discharged and shot off as aforesaid, then and there feloniously, 
wilfully, purposely, and of his deliberate and premeditated 
malice, did strike, penetrate and wound him, the said George 
W. Shinault. in and upon the chest of him, the said 
9 George W. Shinault, and that he. the said Willie Bul¬ 
lock. with another of the metal bullets aforesaid, by 
him out of the pistol aforesaid, then and there by force of the 
gunpowder aforesaid, discharged and shot off as aforesaid, then 
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i 

and there feloniously, wilfully, purposely, and of his deliberate 
and premeditated malice, did again strike, penetrate and 
wound him, the said George W. Shinault, in and upon; the 
chest of him. the said George W. Shinault; and that he, the 
said Willie Bullock, by such striking, penetrating and wotind- 
ing of him, the said George W. Shinault. in and upon the chest 
of him, the said George W. Shinault, and again in and upon 
the chest of him. the said George W. Shinault, did thereby 
then and there feloniously, wilfully, purposely, and of his; de¬ 
liberate and premeditated malice, give to him, the said George 
W. Shinault, in and upon the chest of him, the said George 
W. Shinault, one certain mortal wound, and again in and upon 
the chest of him. the said George W. Shinault, one certain 
other mortal wound; of which said mortal wounds, he, the said 
George W. Shinault, on the day and year aforesaid, and at the 
District of Columbia aforesaid, did die. 

And so the Grand Jurors aforesaid, upon their oath afore¬ 
said, do say: I 

That he, the said Willie Bullock, him. the said George :W. 
Shinault, in the manner and by the means aforesaid, feloni¬ 
ously. wilfully, purposely, and of his deliberate and premedi¬ 
tated malice, did kill and murder; against the form of the 
statute in such case made and provided, and against the peace 
and government of the said United States. 

Leo A. Rover, 

Attorney of the United States 
in and for the District of Columbia. 

10 [Endorsed:] Criminal No. 52312. United States 
vs. Willie Bullock, alias William Bullock, alias William 

B. Bullock. First Degree Murder. Witnesses: Walter I. Lyle, 
James Morman. Ralph D. Edwards, M. P., Effie Matthews, 
Curtis Pearson. Evains Starks. Floyd A. Truscott, M. P. I A 
true bill: Charles C. Crampton. Foreman. 

| 

11 District Court of the United States for the 

District of Columbia 

i 

Saturday. July 1, A. D., 1939 

The court resumes its session pursuant to adjournment, 
Mr. Justice Laws, presiding. j 

* * * * * 

Come again the parties aforesaid in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon said jury after hearing the arguments of counsel 
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in full and charge of the Court retire to consider of their 
verdict; and thereupon said jury returns into Court and upon 
their oath say that the defendant Willie Bullock is guilty in 
manner and form as charged in the indictment; whereupon 
upon motion of the defendant by his attorney the jury is 
polled; and thereupon each and every member of the jury 
say that the defendant is guilty in manner and form as 
charged in the indictment; whereupon the defendant is re¬ 
manded to the Washington Asylum and Jail. 

12 Memorandum of the Court 

Filed March 13. 1940 

***** 


The defendant, Willie Bullock, was convicted of murder 
in the first degree for having killed a police officer named 
Shinault. The case is before me upon a motion for a new 
trial, based solely upon the claim that under no hypothesis 
of the evidence might it be found that the killing was delib¬ 
erated and premeditated and therefore a verdict of first degree 
murder may not be sustained. 

The evidence established the following facts to my satis¬ 
faction: that for some period of time prior to the killing, the 
defendant and a woman named Fletcher had lived together 
as man and wife; that shortly before the killing there had 
been a dispute between the two of them, and the woman had 
moved away from a room at 39 F Street, where she had lived 
with the defendant. On the morning of the day of the killing, 
the defendant obtained a gun and set out to find the Fletcher 
woman. He did not succeed in finding her in the morning, 
but at about five o’clock in the evening, he went in a taxicab 
to the place where the Fletcher woman was staying, found 
her and tried to pursuade her to resume living with him. 
She declined to do so. The defendant drew his gun, threat¬ 
ened her, and then she did return with him to 39 F Street. 
When they arrived in front of the F Street property, the 
Fletcher woman refused to go into the house. The defendant 
told her he was going to kill her; and during a period of about 
half an hour while in front of the F Street house the defendant 
continued to make threats to kill her. All of this time the 
defendant had his pistol exposed, it being held in his hand. 

While still threatening the Fletcher woman, two police 
13 officers in a scout car drew up to a point near the F 

Street house, one of them being officer Shinault. Offi¬ 
cer Shinault alighted from the automobile, approached the 
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point where defendant was talking to the Fletcher woman, 
calling out, as he approached, “What is the trouble alround 
here?” The defendant thereupon, without making any;state¬ 
ment, immediately raised his gun, fired two shots at the'police 
officer, inflicting wounds, of which the officer later; died. 
After the shooting, the defendant made his escape and was a 
fugitive from the District of Columbia for some six years. 

There was evidence of one witness that the defendant took 


two steps backward before he fired the shots and there was 
also evidence from which it might be possible to infer that 
the defendant saw officer Shinault approaching, before the lat¬ 
ter called out to him. But I did not find the evidence on; these 
two points to be clear or satisfying. i 

The first point suggested is the evidence clearly established 
the defendant was so intoxicated at the time of the killing 
that he could not deliberate and premeditate the killing. ; The 
evidence convinced me that the defendant had been dripking 
intoxicating liquors to a considerable extent throughout the 
day, and I felt the jury might have been justified in reaching 
the conclusion that because of such drinking, the defendant 
did not have sufficiently clear mind to deliberate or premedi¬ 
tate. But there were circumstances in the case from which 


I feel the jury reasonably might have reached a different; con¬ 
clusion. The evidence showed that the defendant had ;been 
able to direct the way to the place where his common law wife 
w&s; he knew where it was he wanted to bring her; and he 
seemed conscious that he wanted to punish, possibly to; kill, 
her. When he was remonstrating with this woman, threat¬ 
ening to kill her. and the policeman approached, the defendant 
fired two shots from a gun which he held in his Hand, 
14 and notwithstanding a large number of people, includ¬ 


ing other police, were present, the defendant had 


enough consciousness and mental discernment to make his 
escape, effective not only from the actual scene of the shoot¬ 


ing, but from the City itself. It, therefore, seems to me that 


there was sufficient evidence to justify the jury, under appro¬ 
priate instructions by the Court, to have found that whatever 


drinking the defendant might have done had not rendered his 


mind in such condition that he was not able to deliberate 


or premeditate a killing. | 

The next point suggested in support of the motion for a 
new trial has proved more difficult to determine. It isi ob¬ 
vious to me from the evidence in this case that if there;was 
deliberation by the defendant of an intention to kill officer 
Shinault, it was for no longer than a few seconds of time. 
I have mentioned that there was some testimony in the case 
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which indicated the defendant was in a position where he 
could see the approach of the police officer whom he shot and 
killed; and also that after the police officer called out the 
question “What’s the trouble around here?’’ the defendant 
took two steps backward before he fired at the police officer, 
but as I have stated, it is not clear to me that these points 
were satisfactorily established by the evidence. My view is 
that the defendant did not realize a police officer was nearby 
until the officer called out the question “What’s the trouble 
around here?” and that it was a matter only of a second or two 
before the defendant fired the two shots in rapid succession 
which resulted in the death of the police officer. 

In reading a decision of the United States Court of Appeals 
of the District of Columbia. I have noted language to the 
effect that the better statement of the rule as to the time 
which necessarily must elapse to permit deliberation 
15 is an “appreciable time.” Bostic v. United States. 68 
App. D. C. 167. If “appreciable time” means more 
than a few seconds and if the law requires a defendant should 
deliberate a purpose to kill the particular person whom he 
did kill. I feel that upon the evidence in this case the de¬ 
fendant might not be convicted of first degree murder. But 
our Court of Appeals has pointed out that the rule “does not 
require the lapse of days or hours, or even minutes”; that it 
is not the lapse of time which is controlling, but rather the 
fact of reflection and consideration. As stated, in the case of 
Bostic v. United States. 68 App. D. C. 167-169: “the human 
mind sometimes works so quickly as to make an exact meas¬ 
urement of its action impossible, even with the facilities of a 
psychological laboratory.” This language seems to indicate 
that the mind might reflect instantaneously. 

In Commonwealth v. Tucker. 189 Mass. 457. it was said 
that “while it must be shown that a plan to murder was 
formed, after the matter had been made the subject of de¬ 
liberation and reflection, yet. in view of the quickness with 
which the mind may act. the law cannot set any limit to the 
time. It may be a matter of days, hours, or even seconds.” 

The cases on the subject seem to vary, but I think they 
seem to establish that wherever the circumstances admit the 
finding of a purposeful killing, it is for the jury to determine, 
under proper instructions, whether there was in fact pre¬ 
meditation and deliberation, rather than for the Court to say 
the time was too short for such deliberation and premeditation. 

But there is another view of the law which I find to be 
applicable to this case which seems not to require a decision 
whether there was more than an instantaneous deliberation 
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of the purpose to kill. The evidence in this case is susceptible 
of the reasonable conclusion that the defendant, having made 
up his mind to punish, perhaps kill, his common-law 

16 wife who had left him, was in a mood, long befpre the 
police officer arrived, to not permit any interference 

with or frustration of his purpose and that if there jvas an 
attempt to interfere, he would kill the one who made the 
attempt; that later, when he saw the police officer approach 
ostensibly to interfere, he decided to kill him and did so. 
These circumstances would seem to indicate a purpose!to kill 
another which had been premeditated and had been delib¬ 
erated for an appreciable time, for while the purpose to kill 
this officer had existed only for a few seconds, yet a purpose 
to kill one who might interfere with him might have existed 
for minutes, for half an hour, or even longer. 

In defining first-degree murder, the District of Columbia 
Code provides guilt of one who “purposely and * * * of 
deliberate and premeditated malice * * * kills another.’’ 
While there must be a purposeful killing, yet this purpose is 
not required to kill a particular person. The “deliberate and 
premeditated malice" which our law requires seems to consist 
of a design and intention to kill another (that is. any person, 
not necessarily the one killed) and the turning over of that 
design in the mind before the purposeful killing of the one 
who was killed actually occurred. Therefore, if the defendant 
formed the purpose to kill anyone who would interfere with 
his plan to punish or kill the Fletcher woman, turned this 
purpose over in his mind prior to seeing officer Shinaulf, and, 
without any further consideration or deliberation after Seeing 
officer Shinault approach than to purposely shoot and kill 
him, fired the shots resulting in death of the officer, a case of 
first-degree murder under our Code is established. The cir¬ 
cumstances shown by the evidence in this case admitted the 
inference suggested, and it appears, therefore, the defendant 
properly might have been found guilty of murder in the first 
degree as it is denounced in this jurisdiction. 

17 But it is further argued that there was no tangible 
evidence of deliberation in this case, and that, there¬ 
fore, the only basis for upholding the finding of the jury as 
to deliberation would be in permitting the jury to infer de¬ 
liberation. It is urged that where the testimony is readily 
susceptible to two inferences, one in favor of innocence and 
the other in favor of guilt, the Court is compelled to hdopt 
the inference in favor of innocence. I do not find decisions 
directly passing upon this point. However, I have lioted 
that in a number of decisions in murder cases, where; the 
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subject of deliberation has been discussed, there has been no 
tangible evidence of deliberation. Of course, there might be 
evidence of this character, such as the making of threats, 
or the defendant having told another what he proposed to 
do, or having obtained fire arms and bullets and having sought 
out the party whom he killed. But may not deliberation 
be inferred in a case such as this, where a defendant promptly 
kills a police officer who is about to arrest him. and the cir¬ 
cumstances show the defendant may have had a motive to 
kill in order to prevent interference with some mischief upon 
which he was bent? Deliberation and premeditation may be 
proved by circumstantial evidence, direct or positive evidence 
not being required. (Warren on Homicide 3-161.) If this 
were not so, the law would permit many vicious murders to 
go unpunished. It, therefore, seems to me that from the 
circumstances shown by the evidence in this case the jury 
might have been justified in inferring both a purpose to kill 
and also premeditation and deliberation. 

During the course of the trial I was impressed with the 
importance of the question as to whether there was delibera¬ 
tion and premeditation on the part of the defendant, and 
therefore I felt that the jury should be carefully in- 
18 structed as to the necessity for deliberation and pre¬ 
meditation before a verdict of first degree murder 
might be returned. Having observed this care, and being 
compelled to assume that the jury gave this phase of the 
case careful consideration upon t\he instructions of the Court, 
I have concluded I must overrule the motion for a new trial. 

Accordingly, the motion for a new trial is overruled. 

Bolitha J. Laws, Justice. 

March 13. 1940. 


19 District Court of the United States for the 

District of Columbia 

Wednesday, March 13, A. D., 1940 

The court resumes its session pursuant to adjournment: Mr. 
Justice Gordon, presiding. 

***** 

Come as well the Attorney of the United States, as the de¬ 
fendant in proper person, in custody of the Superintendent of 
the Washington Asylum and Jail, and by his attorneys T. 
Emmett McKenzie, and Martin S. Vilas, Esquires; and there¬ 
upon the defendant’s motion for a new trial heretofore argued 
and submitted in this case is by the Court overruled, to which 
action of the Court the defendant by his attorneys prays an 
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exception which is noted; and thereupon it is demanded of the 
defendant what further he has to say why the sentence of the 
law should not be pronounced against him, and he says noth¬ 
ing except as he has already said; whereupon it is considered 
by the Court that for his said offense the following sentence 
be and is hereby imposed: 

Sentence 

\ 

It is considered by the Court, and the sentence of the law 
is that you, Willie Bullock, for the offense of murder! in the 
first degree whereof you have been found guilty, be ahd you 
are hereby sentenced to the punishment of death by electro¬ 
cution; and it is j 

Ordered that you. Willie Bullock, be forthwith taken 1 to the 
Washington Asylum and Jail, otherwise known as the District 
Jail, in the District of Columbia, from whence you came, and 
there be kept in close confinement; and that on the eighth day 
of July, A. D., 1940, you be taken to the place prepared 

20 for your execution within the walls of the said Wash¬ 

ington Asylum and Jail, and that then and thefe, be¬ 
tween the hours of ten o'clock ante meridian and two o’clock 
post meridian, you be electrocuted by the causing to pass 
through your body a current of electricity of sufficient in¬ 
tensity to cause your death, and that the application of such 
current shall be continued until you are dead, and may God 
have mercy on your soul. I 

It is further ordered that a certified copy of this sentence 
shall be transmitted by the Clerk of the District Court of the 
United States for the District of Columbia to the Superintend¬ 
ent of the aforesaid Washington Asylum and Jail not less than 
ten days prior to the time fixed in this sentence of the Court 
for the execution of the same. i 

Signed this 13th day of March, A. D., 1940. ! 

Bolitha J. Laws, Justice. 

i 

21 Order of Court 

Filed March 19, 1940 i 

* * * * ♦ 

It is ordered that the appellant in the above-entitled action 
be and he hereby is permitted to appeal said action to con¬ 
clusion without prepayment of fees or costs. 

Bolitha J. Laws, i 
District Judge. 


I 


Dated March 19, 1940. 
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Assignment of errors 

Filed October 21, 1940 

* * * * 

Comes now the said Willie Bullock, defendant and appel¬ 
lant in the above cause, and files the following assignment of 
errors upon which he will rely in the prosecution of the appeal 
herein petitioned for in said cause, and from the judgment of 
this Court as entered in the said cause: 

1. The Court committed error in law in permitting the pur¬ 
ported Confession of defendant to be considered by the Jury 
over the objection and exception of defendant, in that 

(a) The Court permitted the Jury to consider said pur¬ 
ported Confession without expressly ruling upon the admissi¬ 
bility of the same; and 

(b) The United States did not sustain the burden of estab¬ 
lishing that the purported confession was voluntarily ob¬ 
tained ; 

2. The Court committed error in law in refusing to grant 
fendant’s Motion for Directed Verdict as to Murder in 
the First Degree, made at the conclusion of the case for the 
government and renewed at the conclusion of the entire case, 
in that the whole evidence did not establish a case of Murder 
in the First Degree; 

Wherefore, defendant prays that the said judgment may be 
reversed and for such other and further relief as to the Court 
may seem just and proper. 

T. Emmett McKenzie, 
Attorney for Defendant. 

Approved: 

Bolitha J. Laws, Justice. 

October 21, 1940. 

23 District Court of the United States for the 

District of Columbia 

Monday, October 21”, A. D., 1940 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Letts, presiding. 

***** 

Now conies here the defendant by his attorney, T. Emmett 
McKenzie, Esquire, and prays the Court to sign, and make 
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a part of the record his Bill of Exceptions taken during the 
trial of the case and filed with the Court on the 21st day of 
October. 1940, which is accordingly done. i 

I 

24 Praecipe for transcript of record 

Filed October 21. 1940 


To the Clerk of the Above Court: 

You are hereby requested to make a transcript of record 
to be filed in the United States Court of Appeals fop the 
District of Columbia, pursuant to an appeal allowed in the 
above-entitled cause, and to include in such transcript of rec¬ 
ord the following, and no other papers and exhibits, to wit!: 

1. The indictment, verdict, judgment, and notice of appeal; 

2. The bill of exceptions and exhibits stipulated therein; 

3. Allowance of appeal; assignment of errors, to wit: i 

(a) The Court below committed error in law in admitting 

into evidence, over appellants objection, the appellant’s:pur¬ 
ported confession, and j 

(b) The Court below committed error in law in refusing 
to grant appellant’s Motion for Directed Verdict precluding 
a finding by the Jury of Murder in the First Degree, as 
charged, urged at the conclusion of the government’s case 
and renewed at the conclusion of the entire case; 

4. Praecipe for transcript of record; 

5. Citation on appeal; 

6. Clerk’s certificate of authentication of record. 

Said transcript to be prepared as required by law anc^ the 
Rules of this Court and the rules of the United States Court 
of Appeals for the District of Columbia, and to be filed 
25 in the office of the clerk of the United States Court of 
Appeals for the District of Columbia, on or before the 
last day of grace under the rules. 

Dated this 15 day of October, 1940. 

T. Emmett McKenzie, 

Attorney for Appellant. 

Service of above praecipe accepted and acknowledged,'this 
15 day of October, 1940. j 

Arthur J. McLaughlin, 

Attorney for Appellee. 

Approved: j 

Bolitha J. Laws, Justice. 


2791 Gl—40-2 
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Order permitting amendment of designation of 
record on appeal 

Filed October 28. 1940 


It appearing to the Court that in preparation of the Desig¬ 
nation of Record on Appeal. Counsel for defendant, omitted 
to include and designate as part of said Record on Appeal, 
the “Memorandum of the Court” made, and entered in the 
above entitled cause on March 13. 1940. and 
Application for leave to amend said Record on Appeal 
to include said “Memorandum of the Court”, having been 
made to the Court, it is hereby 
Ordered, that said Record on Appeal may be amended to 
include as part thereof the said “Memorandum of the Court”. 
Dated October 2S. 1940. 

(Signed) Bolitha J. Laws, 

Judge, U. S. District Court for 

the District of Columbia. 

27 District Court of the United States for the Dis¬ 
trict of Columbia 

United States of America, 

District of Columbia, ss: 

I. Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 19. both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are made 
part of this transcript, in cause entitled United States vs. 
Willie Bullock, alias William Bullock. &c.. Criminal No. 52312, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof. I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of November, 1940. 

[seal] Charles E. Stewart, 

Clerk. 

By Chas. B. Coflin. 

Asst. Clerk. 
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28 In the District Court of the United States for the 

District of Columbia 

Filed October 21, 1940 

Holding A Criminal Court 

Criminal No. 52312 I 

j 

United States of America j 

vs. | 

Willie Bullock 


United States Court of Appeals for the District of Columbia. 
Filed Nov. 1. 1940. Joseph W. Stewart, Clerk. 

Bill of exceptions \ 

i 


Be it remembered that this cause came on for trial before 
the Honorable Bolitha J. Laws, Associate Justice of the'Dis¬ 
trict Court, and a jury, on June 23, 1939, continuing to and 
including the 1st day of July, 1939. j 

The United States being represented by Arthur J. Mc¬ 
Laughlin, Asssitant United States District Attorney, and the 
defendant being represented by Messieurs Martin S. Vilas< and 
T. Emmett McKenzie, of the Bar of the District of Columbia. 


Thereupon, the prospective jurors were examined on IVoir 
Dire and a jury was selected and sworn. The Assistant United 
States District Attorney proceeded to deliver his opening state¬ 
ment- to the Court and jury, in the course of which he advised 
that his evidence would show as follows: 

29 That Willie Bullock, the defendant, and one Susie 
Fletcher, a government witness, had resided together, at 
premises situated at 39 F St., N. W., W’ashington, D. C.; for 
some time prior to August 14. 1932. being tenants of one Cur¬ 
tis Pearson, a government witness; that shortly preceding 
August 14. 1932, defendant and said Susie Fletcher had a dis¬ 
agreement as a result of which Susie Fletcher left the defend¬ 
ant; that on August 13, 1932, defendant and one Starks, a 
government witness, slept together at 39 F. St-., N. W., Wash¬ 
ington, D. C.; that on the morning of August 14, 1932, j de¬ 


fendant borrowed a certain gun from the said Starks; that; 


the 
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said Starks advised defendant not to take said gun away from 
the premises; that the said Starks removed the cartridges 
from the said gun before delivering the same to defendant; 
that the said Starks shortly thereafter went downstairs in said 
premises and discovered that defendant had departed taking 
said gun with him; that during the interim defendant re¬ 
quested the said Curtis Pearson and his wife. Name, a gov¬ 
ernment witness, to drive defendant to 020 Q St., N. W., Wash¬ 
ington. D. C.. at which address the said Susie Fletcher was 
then residing; that the said Pearsons did drive the defendant 
to 020 Q St.. N. W.. where it was learned that the said Susie 
Fletcher was temporarily absent; that defendant and the Pear¬ 
sons then drove to a certain Douglas Court, in Washington. 
D. C., at which place defendant remained alone; that defend¬ 
ant was left there at approximately noon and that the said 
Pearsons returned to Douglas Court at approximately Five 
o'clock P. M.. of the same day and thereupon returned to 39 
F. Street.. X. W.. with defendant; that very shortly thereafter 
defendant returned, via taxi-cab. to the Q St. address, where 
he encountered the said Susie Fletcher who refused to 
30 return with him to 39 F. St.. N. W.: that defendant drew 
a gun with which he threatened Susie Fletchers life in 
the event she persisted in her refusal to return to 39 F. St., 
N. W.; that thereupon Susie Fletcher entered into a taxi-cab 
with defendant and they proceeded towards 39 F. St., N. W.; 
that enroute defendant repeatedly threatened to kill the said 
Susie Fletcher; that defendant and >usie Fletcher did arrive 
at 39 F. St., N. W.. but Susie Fletcher refused to enter into the 
house; that defendant and Susie Fletcher stood in front of 39 
F. St.. X. W.. arguing about the matter of her unconditional 
return to defendant, for approximately thirty minutes, during 
which time defendant repeatedly threatened to take her life; 
that the two were on the sidewalk before 39 F. St., N T . W.; 
that defendant once placed the barrel of the gun into Susie 
Fletcher's mouth in an attempt to blow her brains out; that 
defendant had the gun in his hand during the entire argument ; 
that defendant was standing on a step, one step below the side¬ 
walk level, facing the street, with Susie Fletcher standing in 
front of him with her back to the street; that the premises at 
39 F. St.. N T . W.. were some three or four steps below the level 
of the sidewalk and approximately twenty feet removed back 
from the inner edge of the sidewalk; that while said argument 
was in progress Police Officers Ralph Edwards and George W. 
Shinault, working from a scout car, received instructions via 
radio to investigate trouble in front of 39 F. St., X. W.; that 
they proceeded, immediately, towards that address, and parked 
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their car at approximately 33 F. St., N. W.; that Officer 
Shinault alighted first and proceeded towards 39 F. St., N. W., 
about five or ten feet in front of Officer Edwards; that de¬ 
fendant had a gun in his hand during all this time; that 
Officer Shinault. as he approached to within a short distance of 
defendant asked, “What is the trouble here?” or words 

31 to that effect; that as soon as the Officer spoke, defend¬ 
ant shot him, a first shot striking the Officer in the 

chest toward the right side, and a second shot likewise striking 
him in the right side of the chest; that Officer Shinault made 
an immediate attempt to get back to the car. remarking! to 
Officer Edwards, “Look out. Ed; he has got a gun”; that 
defendant then ran through 39 F. St., N. W., to the rear, and 
escaped; that within twenty or twenty-five minutes defendant 
re-appeared and inquired of one Willie Pearson, a government 
witness, upon the premises 39 F. St., N. W\, “Did I kill the 
policeman?”; that defendant again fled and escaped the juris¬ 
diction; that he went to various places including Baltimore, 
Maryland. New York, New York. Newark, New Jersey, North 
Carolina, and back to Newark, New Jersey; that he assunicd 
other names, sometimes using Thomas Marshall, sometimes 
James Thompson, and sometimes James Thomas; that (de¬ 
fendant at all times knew he was being hunted by the police 
for the killing of Officer Shinault; that he never returned!to 
the District of Columbia; that he was arrested on April 29, 
1939. and interrogated by Officers Tolson and Liverman ! of 
the Homicide Squad of the Washington Metropolitan Police 
Department, to whom he made certain incriminating state¬ 
ments. 

Whereupon Martin S. Vilas, advised the Court and jury the 
evidence of the defendant would show as follows: 

That defendant was in the armed forces of the United States 
during the World War: that immediately succeeding the dis¬ 
persal of the “Bonus Army” in Washington, D. C., in the sum¬ 
mer of 1932. three unknown, white, members of that group 
took up residence at 39 F. St.. N. W.; that during the dispersal 
of the aforementioned group Officer Shinault killed one of its 
members, which action aroused such hostility he was trans¬ 
ferred from foot-patrol duty to a scout-car, in order that he 
might work with a partner at all times; that the said 

32 three persons while residing at 39 F. St., N. W.. often 
threatened to “get” Officer Shinault as matter of re¬ 
venge incidental to his slaying of their comrade; that these 
said persons were present at 39 F. St., N. W.. at the time of the 
killing of Office Shinault; that on August 14. 1932, defendant 
did obtain a gun from the said Starks, but obtained same at the 
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behest of the aforementioned Curtis Pearson and for the pur¬ 
pose of utilizing it as collateral in procuring whiskey; that the 
revolver was never re-loaded; that defendant was greatly in¬ 
toxicated at the hour of the shooting alleged, having been 
drinking heavily all through the day; that he has no clear 
recollection of the events which occurred during the time set 
out in the indictment. 

Whereupon, the United States to maintain the allegations 
set out in the indictment produced the following witnesses: 

Captain Floyd A. Truscott of the Washington Metropolitan 

Police force holding the rank of Detective Sergeant; that on 

substantiallv as follows: 

*/ 

That on August 14, 1932, he was a member of the said 
Police force, holding the rank of Detective Sergeant; that on 
the said day he received information which required him to 
investigate a shooting at 39 F. St.. N. W.. and to visit Officer 
Shinault at Casualty Hospital; that when he arrived at the 
Casualty Hospital the Officer was dead; that a match box. a 
bullet and a uniform shirt were turned over to him during 
his investigation. 

Officer Harry C. Blackman, of the aforementioned Police 
Department was called as the next witness for the United 
States and testified substantially as follows: 

That on August 14. 1932. he was Acting Lieutenant at Po¬ 
lice Precinct No. 1. Washington. D. C., in which precinct 
boundaries the alleged killing occurred; that he was 
33 acquainted with Officer Shinault and knew the Officer 
who had been assigned to foot-patrol duty prior to the 
killing of the Bonus-Army member, was subsequently trans¬ 
ferred to duty in a scout car. 

Dr. Christopher Joseph Murphy, Deputy Coroner for the 
District of Columbia was called as the next witness for the 
United States and testified substantially as follows: 

That he had known Officer Shinault prior to 1932; that on 
August 15, 1932, he performed the official autopsy upon the 
body of Officer Shinault, and had previously seen him in the 
Casualty Hospital the evening the officer was shot at which 
time he was dying; that the autopsy showed deceased had 
been struck by two bullets, one. entering one and three quar¬ 
ters inches to the right of the midline of the chest, and one 
and one-half inches below the junction of the two collar bones 
and the breast bone; the second, three inches to the right of 
the midline of the chest and two inches below the right nipple; 
with each point of entrance showing powder burns, indicating 
the gun was discharged within a distance of 18 inches from 
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the body; that the lower shot passed through the body 01 ) the 
same plane, and the other and fatal shot in a course from 
right to left, backward and downward; that he took a bullet 
from the body, which he turned over to the Police Depart¬ 
ment ; that he could not state the kind or caliber of gun vised. 

Ira N. Gullickson. Chief Document Examiner and Official 
Photographer. Metropolitan Police Department. Washington, 
D. C., was called as the next witness for the United States 
and testified substantially as follows: 

That on August 14, 1932, he was official photographed for 
said Police Department; that on August 20. 1932, he took 
certain photographs of the premises 39 F. St., N.jW., 
34 which said photographs the United States introduced 
into evidence and designated, for the purposes of the 
record, as U. S. Exhibits 1-A, 1-B, 1-C. 

Officer Ralph D. Edwards, of the Washington, D. C., Met¬ 
ropolitan Police Department, was called as the next witness 
for the United States and testified substantially as follows; 

That he was a member of the said Police Force on August 
14. 1932, working with Officer Shinault as his partner in a 
scout car; that about 9:40 P. M. of that day. in response to 
a radio call received about 9:36 of said day, he and Officer 
Shinault went to 39 F. St., N. W.; that each Officer was then 
in regulation uniform of trousers, shirt—no coat—cap, hnd 
badge; that he was driving their scout car, from which Officer 
Shinault first alighted, about four or five houses removed from 
39 F. St.. N. W.; that Officer Shinault was using his flashlight 
to ascertain house numbers; that Officer Edwards upon alight¬ 
ing from said car perceived Officer Shinault standing before 
two persons who appeared to be a man and a woman; that 
Officer Edwards started to walk toward the group, passing a 
small church in which the congregation was singing, at which 
time he heard a shot immediately followed by another shj)t; 
that he saw Officer Shinault turn around and start towards 
him, at which time the pocket of Officer Shinault’s shirt was 
on fire, and he heard Officer Shinault say “Look out, Ed; he’s 
got a gun.”, whereupon Officer Shinault collapsed; that Officer 
Shinault had been standing talking with the said two persons 
half to three-quarters of a minute before the shots were fifed 
in quick succession; that he did not again see the man or 
woman aforementioned and could not identify them or either 
of them from his original view; that he was about 25 or 30 
feet behind Officer Shinault; that it was dark and the light 
was indistinct. 



22 


WILLIE BULLOCK VS. UNITED STATES 


35 Susan Fletcher. 1506 Montello Ave.. N. W.. Wash¬ 
ington. D. C.. was called as the next witness for the 

United States and testified substantially as follows: 

That she had lived with defendant at 39 F St., N. W., prior 
to August 14. 1932; that about three weeks before August 14, 
1932. she left defendant and 39 F St., N. W.; that she saw de¬ 
fendant on August 14. 1932. about 8 P. M.. as nearly as she 
could recall, but that it was dark, and the street lights were 
on when he arrived at her then place of abode on Q St., Wash¬ 
ington. D. C.; that defendant requested witness to return 
home to and with him; that she declined, whereupon defend¬ 
ant exhibited a gun and forced her to accompany him; that 
as they went down some steps leaving her residence defendant 
dropped his gun; that on taking a second step defendant 
dropped his gun again; that they entered a cab. instructed the 
driver to go to 39 F St., N. W.. at which time defendant 
dropped the gun once more, and said to the driver. “Look at 
me good, because you might have to identify me some day or 
other’’; that they arrived at 39 F St.. N. W.. alighted from 
the cab. the gun again falling from defendant’s hand; that 
she refused his invitation to enter into 39 F St.. N. W., but 
did consent to enter 37 F St., N. W.. where defendant pur¬ 
chased a half-pint of whiskey, of which she consumed half and 
the defendant the other half; that shortly thereafter, upon the 
same premises, defendant purchased more whiskey, which the 
fellow poured out. but she did not remember how much de¬ 
fendant drank; that they left 37 F St.. N. W.. after some fur¬ 
ther discussion, and stopped before 39 F St., N. W., where¬ 
upon defendant threatened to kill the witness; that she ad¬ 
vised him not to talk that way; (Transcript, Yol. 2. p. 
102 ): 

36 “Q. What did he say he was going to do? 

“A. He said he was going to kill me. 

“Q. Did he say why? 

“A. No. he didn’t say why; and so he kept on talking. 

“So by that time I heard someone say. ‘What’s all this 
“racket about?’ 

“Then I heard a gun went off, and I run. At the time I 
heard the gun go off. I run’’; that defendant did not point 
the gun at witness; that they stood there arguing for about 
one-half hour during all of which time defendant had the said 
gun; that the Witness was facing the house. 39 F St.. N. W., 
more than toward the street; that she was standing on the 
first step leading down from the inner edge of the sidewalk, 
and defendant on the second of such steps; that her back was 
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towards the street; that she and defendant were facing ''both 
* * * kind of facing 39”; (Transcript, Vol. 2, p. 108): 

“Q. Were you both facing the seme way? i 

“A. Both mostly the same way. 

u * * # 

“A. I had my hand on his left shoulder. He was right 
close to me”; that she could discern some one approaching 
herself and defendant; that this person was within six or 
seven feet when she heard the shot; that she could not tell 
whether or not the person approaching was a Police Officer; 
that she had seen defendant with two white men at 39 F St., 
N. W., before she left there; that she heard these white men 
say they would “get” the officer who killed the Bonus Army 
man before they left; that defendant was then present-^-all 
of this having occurred about three weeks prior to the date 
laid in the indictment—; that defendant’s gun fell from his 
hand so many times on the night of August 14. 1932, because 
he had been drinking a lot. and got “drunker still” whep he 
consumed more whiskey at 37 F St., N. W.; that ;wit- 
37 ness did not see defendant raise the gun at any tjime, 
although she was observing it closely; that she did| not 
see any or either of the government witnesses, Curtis Pear¬ 
son. Nanie Pearson, or Willie Pearson, at 39 F St., N. W., that 
night; that she could not tell who was behind her on; the 
street or sidewalk that night; that on April 30, 1939, she saw 
defendant at Police Headquarters, Washington, D. C., under 
arrest, and did not say to defendant that defendant had ^hot 
the officer. 

Willie Pearson, 649 N St., N. W., Washington, D. C., jwas 
called as the next witness for the United States and testified 
substantially as follows: 

That he knew defendant prior to August 14, 1932; that} on 
said date the witness, Curtis Pearson, a brother. Nanie Pear¬ 
son, brother’s wife, defendant and others resided at 39 F St., 
N. W.; that witness saw defendant at 39 F. St., N. W., during 
the morning and early afternoon of said date at the said 
premises; that about 3 P. M. of that date he knew defendant 
had not yet left the house; that he saw him again about 
7:30 P. M.. at which time defendant and Susan Fletcher w;ere 
before 39 F St., N. W., “fussing”; (Transcript, Vol. 2, p. 145): 

“Q. What were they doing at that time? 

“A. Well, standing right there at the door fussing. 

“Q. Whereabouts were they standing? 

“A. Well, they were standing right at the edge—inside the 
sidewalk as you come in the door almost.” 
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that witness heard defendant say, “I am going to kill you this 
night,” and saw defendant put the gun barrel into Susan 
Fletchers mouth, whereupon Susan Fletcher patted defendant 
upon the shoulder, and defendant withdrew the gun, but 
again placed the barrel into her mouth. Susan Fletcher again 
patting him and defendant again withdrawing the 

38 weapon; that witness was sitting in a roadster parked 
on the opposite side of the street but directly in front 

of 39 F. St„ N. W.; that witness saw an officer get out of a 
car. who. (Transcript. Vol. 2. p. 146): 

“walked from the sidewalk there to the house and said, 
‘Whats the trouble around here?’ 

“Didn’t anyone speak a word and I seed Willie when he 
stepped back about two steps down the steps and shot him, 
Mr. Shinault.”; 

that he could tell at the time the man got out of the car he 
was a police officer; that he observed. (Transcript. Vol. 2, 
p. 147). 

“A. He had on blue pants and a sort of light-looking—it 
wasn't gray; it was between grayish and blue—and a cap.”; 
that he heard two shots, saw the policeman grab his chest 
and say, “Watch out. Ed. that fellow’s got a gun.”; that de¬ 
fendant fled through the rear of the house, and that about 
8 or 9 minutes after the shooting witness saw defendant in 
the rear of 39 F\ St.. N. W., and defendant said. (Tran¬ 
script. Vol. 2. p. 148): 

“Did I hurt the officer pretty bad? 

“I said. ‘I don’t know’.”; 

that he never saw the defendant in Washington again until 
his arrest in 1939; that as nearly as he could recall officer 
Edwards got out of the car after the shooting began; that 
there were no white men at 39 F. St., X. W.. during the week 
prior to August 14. 1932; that four or five days before trial 
he talked with some person from the office of the District 
Attorney about the case; that about 2:30 P. M.. on August 
14. 1932. witness heard defendant ask Curtis Pearson to take 
defendant to Susan Fletcher’s house; that Curtis 

39 Pearson did take defendant to Susan Fletcher’s home 
the first time defendant went there, and that it was 

about 3 P. M. of August 14. 1932. when they departed; that 
subsequently Curtis Pearson and defendant returned and an¬ 
nounced they had searched for Susan Fletcher and also gone 
to a ball game; that they returned about 4:40 or 5 P. M., 
Curtis Pearson. Nanie Pearson, a niece and defendant return¬ 
ing together: that he did not accompany the party when the 
search for Susan Fletcher was made, but was in the house the 
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entire day; that after returning about 5 P. M., the defendant 
remained in the house about one hour and one-half, j after 
which interval he left in a cab to find Susan Fletcher; that 
defendant and Susan Fletcher returned about 8 or 8:30 M., 

when it was dark and the street lights were on; thajt de¬ 
fendant was walking around in front of 39 F. St., N. W.j with 
a pistol in his hand, walking in a little walkway in frojnt of 
the door of 39 F. St., N. W., some short distance from the 
steps, but not on the steps, (Transcript, Vol. 3, p. 109):: 

“Q. On the steps or on the sidewalk? 

“A. On the little sidewalk that I just told you.’’; 
that he had never had any trouble with defendant, and bore 
him no ill will; that no person was with him in the car from 
which he observed the matters testified and narrated. 

James Brown. 521 New Jersey Ave„ N. W., Washington, 
D. C., was then called as the next witness for the United 


States and testified substantially as follows: 

That during August of 1932 he lived at 37 F. St., Nl W., 
Washington, D. C.; that he then knew the defendant and saw 
him that day standing in front of 39 F. St.. N. W., with 
Susan Fletcher; that they were talking, but he did not know 
of the subject of that conversation; that he observed 
40 the couple for about 25 minutes, defendant having a 
pistol in his hand but doing nothing with it; thatiwit- 
noss had just returned from Baltimore. Md.; that it was some¬ 
time near 8 P. M„ that he left 37 F. St.. N. W., with some 
letters he intended to mail from the main post office 'and 
passed a police officer who was walking toward 39 F. i St., 
N. W.; that he had proceeded some 25 or 30 feet after passing 
the said officer when he heard two shots, there being little 
interval between shots, although witness could not say exactly 
how much; that he looked around, saw the officer run towards 
the middle of the street and collapse, whereupon witness ran 
across the street; that when, after hearing the shots, witness 
turned around he did not see either defendant or Susan Flet¬ 


cher; that he sold no whiskey to defendant or Susan Fletcher 
in 37 F. St., during the time he was there, nor did he see them 
in there drinking, a matter of about 25 minutes before ;the 
shooting; that the officer wore blue trousers, white shirt, and a 
policeman’s cap; that defendant was standing right in front 
of the steps that come up from 39 F. St., N. W.; that the 
conversation between defendant and Susan Fletcher was not 
conducted in a tone loud enough to enable witness to know 
what it was about; that he did not see Willie Pearson there 
that night; that he did not see Curtis Pearson there that 
night until after the shooting. 
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Maggie Brown, 521 New Jersey Ave., N. W., Washington. 
D. C., was then called as the next witness for the United 
States and testified substantially as follows: 

That on August 14. 1932 she lived at 37 F St., N. W., being 
then and now the wife of James Brown; that on August 14, 
1932. she was not acquainted with either defendant or Susan 
Fletcher; that she was not at home at S P. M., on August 
14. 1932, but was visiting friends in Chew Alley, and can¬ 
not recall just when she did arrive at home; when she 

41 did arrive at her home she saw defendant and a woman 
standing in front of 39 F St., N. W„ talking to each 

other; that she saw nothing in defendant’s hand; that she 
passed by defendant and Susie Fletcher, but heard no shot; 
that she passed a policeman very near to the gasoline station 
at between North Capital and 1st on F St., N. W.; that 
she sold no whiskey that day at 37 F St., N. W.. either to 
defendant or Susie Fletcher, on August 14. 1932; that she 
did not see her husband when he returned from Baltimore, 
Md., nor when she returned home: that it was then dark and 
night when she saw defendant and a woman standing in front 
of 39 F St., N. W.; that after she passed the police officer 
she saw people running toward 39 F St., N. W.. and ran toward 
that address; that she did not then see defendant nor the 
woman. Curtis Pearson, Willie Pearson, or Nanie Pearson at 
39 F St.. N. W. 

Curtis Pearson. 242 Parker St.. N. E., Washington, D. C., 
was then called as the next witness for the United States and 
testified substantially as follows: 

That on August 14. 1932. he resided at 39 F St.. N. W., 
Washington. D. C.. and that his brother. Willie Pearson, wife, 
Nanie Pearson, the defendant and several others likewise lived 
on those premises; that prior to August 14, 1932. Susan Flet¬ 
cher lived there with defendant; that witness first saw de¬ 
fendant on the 14th day of August. 1932. in the morning, 
before noon; that about noon he drove defendant to a place 
on Q St., N. W., Washington, D. C.. in search of Susan Flet¬ 
cher, who was reported there as being temporarily absent; 
that thereupon witness drove defendant to Douglas Court 
where defendant purchased some whiskey; that they next 
drove to the Monument Grounds to see a baseball game, after 
which they returned to 39 F St., N. W.; that after returning 
to 39 F St., N. W., witness went to the Union Station and 
defendant again departed in search of Susan Fletcher; 

42 that witness returned from the Union Station about 
dark, defendant not being about 39 F St., N. W\, at 

that time, and defendant went to 37 F St., N. W., instead 
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of to his home at 39 F St., N. W.; that shortly thereafter 
he saw defendant and Susan Fletcher standing in front of 
39 F St., N. W.. arguing, but that he could not say what the 


argument was about; that he told defendant to ceasejargu¬ 
ing. and that defendant made some forgotten reply ;i that 
defendant had a gun in his hand; that witness w r as standing 
in the door of 37 F St., N. W.; that during the progress of 


said argument witness observed a police scout car drive up 
and park about 20 or 25 feet “back up the street;” that one 
police officer alighted and walked toward 39 F St., Nj. W., 
at which point the officer said to defendant and Susan iFlet- 


cher, “What is the matter here?”; that witness guessed the 


officer was then two to three feet from defendant and Susan 


Fletcher; that witness thinks officer was wearing blue trou¬ 
sers. a light blue shirt, and a cap; (Transcript, Vol. 3, p. 225): 

“A. After he said a word or two (police officer), the next 
thing I remember. I heard some shooting.”; i 

that the officer turned around and fell; that the first j shot 


came from the gun held in the hand of the defendant ; i that 
the witness did not see where the second shot came from 


because he turned around after the first shot; that defendant 
then ran back through 39 F. St., N. W.; that witness, had 
not seen defendant from that hour until defendant was ar¬ 


rested in 1939; that he was in police headquarters after; de¬ 
fendant was returned from the State of New Jersey, under 
arrest; that Susan Fletcher was there at the same time; that 
witness had nothing to do with the procurement of the jgun 
defendant possessed on August 14, 1932; that defendant had 
no gun when witness drove him to Q St. early in 
43 the day; that he did not see defendant with a gun 
before the night of August 14, 1932 in front of 39 F. St., 
N. W.; that witness had not been drinking on the day of 
August 14,1932; that the defendant was drinking on that date; 
that towards the close of the day the defendant was “pretty 
drunk;” (Transcript, Vol. 3, p. 237): j 

“Q. How did he (defendant) act? 

“A. More or less staggering, you know.”; 
that this was about 6 or 7 o’clock and it was getting dark; 
that the shooting occurred after 7 o’clock, when it was dark, 
and at night; that he cannot say where the nearest street 
light is with respect to 39 F. St., N. W.; that he was about 


20 feet from defendant and Susan Fletcher at the time of 


the shooting; that defendant and Susan Fletcher were stand¬ 
ing on the sidewalk before 39 F. St., N. W.; that they were 
not on the sidewalk but on the steps coming down from F. St.; 
that he did not know where defendant obtained the gun he 
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was holding in his hand; that he heard the congregation sing¬ 
ing at the little church on F. St., near 39 F. St., N. W.; that 
witness took a position in front of 37 F. St., N. W.. because in 
that spot he “would not be in front of no gun or anything;’' 
that by being at 37 F. St., N. W., the gun would not be straight 
at witness; that he saw defendant raise the gun from his side 
and fire when addressed by the police officer; that he knew 
nothing of any white men from the Bonus Army; that wit¬ 
ness had no feeling of hostility toward the defendant; that 
he was acquainted with one Henry Downs, and did not tell 
that person he hoped the defendant would get the electric 
chair; that he gave his version of the shooting to police 
officers the night of August 14. 1932; that he was the flash 
from the gun after the first shot only; that witness does not 
know where defendant went after he ran through the 
house. 

Effie Matthews, 116 F. St., X. W., Washington, D. C.. 
44 was then called as the next witness for the United 
States and testified substantially as follows: 

That about 7 P. M. on August 14. 1932, she was near 39 F. 
St., N. W.. that she then knew the defendant but not Susan 
Fletcher; that on that occasion she saw them both standing 
in front of 39 F. St., X’. W.; that it was then about 8 P. M.; 
that she did not see any gun in defendant’s possession; that 
witness does not remember how long these two persons re¬ 
mained standing there; that she saw one police officer get out 
of a scout car near 39 F. St., X. W.. and start walking towards 
that address; that she saw a shot come from the landing in 
front of 39 F. St., X". W.; that defendant and Susan Fletcher 
were standing together on that landing; that she can’t state 
how close the officer was to defendant and Susan Fletcher, but 
estimates it was approximately five feet; that after the officer 
fell she noticed he had trousers, shirt and cap on; that she did 
not see defendant nor Susan Fletcher after the shooting; that 
she was twelve years old during August. 1932; that she was 
standing in front of the church when the shooting occurred; 
that it was just about dark; that defendant and Susan 
Fletcher were arguing but she could not hear the argument 
standing in front of the church; that she did not know the 
defendant at that time; (Transcript. Vol. 3, p. 285): 

“Q. How do you know that that man standing there was 
Willie Bullock (defendant), and not some other colored man 
unknown to you? 

“A. Well, I did know at that time, but I have forgotten 
now. I don’t know. 
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“Q. But you say you didn’t know him then? 

“A. I know I didn’t know him then. 

“Q. How did you know, then, that it was Willie 
Bullock? 

45 “A. I didn’t know.”; 

that she saw a flash from a gun; that she then rah. 

Nanie Pearson. 242 Park St.. N. E., Washington, D. C.,j was 
then called as the next witness for the United States and testi¬ 
fied substantially as follows: 

That on August 14. 1932, she knew both the defendant, and 
Susan Fletcher; that during that summer these persons;had 
lived at witness's house, but that Susan Fletcher had l^een 
gone for a week or more prior to the shooting; that defendant 
was with the Pearsons almost all of the day of August 14, 
1932; that some time before noon of that day the PearSons 
took the defendant to a Q St., address, where he expecteci to 
find Susan Fletcher, but that she was not then there and the 
Pearsons took defendant to Douglas Court; that they left;de¬ 
fendant at Douglas Court and the Pearsons returned to 39 F. 
St.. N. W.; that after having dinner the Pearsons returned to 
Douglas Court, got defendant into the car, and went to jthe 
Capitol Grounds to see a ball game, at which place they re¬ 
mained for a considerable period of time; that they subse¬ 
quently left the game and returned home; that later defendant 
requested Curtis Pearson to again take him to Q St., but Wit¬ 
ness refused to permit her husband to do so, and defendant 
went to Q St. alone; that about dark witness saw defendant 
and his wife. Susan Fletcher, stand talking in front of 37; or 
39 F. St., N. W.; that witness did not pay them any attention 
until she saw a scout car stop near the church and heard; an 
officer occupant say “39 F. St.”; that she saw an officer get out 
of the car and walk toward 39 F. St., N. W.; that after the 
officer got down to where it appeared to witness defendant 
and Susan Fletcher were talking, witness saw two flashes and 
heard two shots; that she can’t say how far officer and de¬ 
fendant were separated at that time; that witness then 

46 went to 39 F. St., N. W.; that she did not see defendant 
there and had not since seen him until after his arrest 

in 1939; that no white men lived at her home during the week 
prior to August 14, 1932; that she knew nothing whatever 
about defendant’s procuring any gun; that it was dark while 
defendant and Susan Fletcher were standing on F. St.; that 
the two shots were close together; that witness knew of no ill 
will existing between her husband or brother and the 
defendant. I 
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Daniel Weaver. 5309 B St.. S. E., Washington. D. C., was 
then called as the next witness for the United States and 
testified substantially as follows: 

That he had known the defendant for about two years; 
that he was not certain how long he had known defendant; 
that he knew nothing about Officer Shinault being killed. 

Evans Starks, then an inmate of a Penal Institution at 
Lorton, Va., was then called as the next witness for the United 
States and testified substantially as follows: 

That he spent the night of August 13, 1932, at 39 F St., 
N. W., Washington. D. C.; that defendant did not stay at 
that house that night to the knowledge of the witness; that 
witness saw defendant at 39 F St.. N. W., Sunday morning. 
August 14, 1932; that defendant came into a room where wit¬ 
ness had been sleeping, observed a gun in a drawer and in¬ 
quired to ascertain the owner of said gun; witness answered 
that the gun belonged to himself, whereupon defendant asked 
permission to take the gun downstairs to show it to Curtis 
Pearson; that after an earlier refusal, witness finally permitted 
defendant to take the gun after having first removed the shells 
therefrom; that the gun was a thirty-two-twenty calibre 
pistol; that he never again saw either defendant or the gun; 
that he kept the shells removed from the gun in his 
possession. 

47 Aubrey M. Tolson, Sergeant, Washington Metropoli¬ 
tan Police Department, attached to the Homicide 
Squad, was then called as the next witness for the United 
States and testified substantially as follows: 

That he first saw defendant April 2S, 1939. in Newark, N. J., 
at which time and place defendant was under arrest awaiting 
return to Washington, D. C.. to face the charge laid in this 
indictment; that he returned defendant to Washington, D. C., 
April 29. 1939; that he had a conversation with defendant in 
Newark, N. J., concerning defendant's connection with the 
shooting of Officer Shinault; that a certain paper was pre¬ 
pared by the police in Washington, D. C., for defendant’s 
signature, which said paper embodied statements made by the 
defendant, and was by the defendant signed. 

Whereupon. Mr. Vilas, of counsel for the defense, objected 
to the introduction of further testimony relating to the con¬ 
tents or circumstances surrounding the taking of the said 
document, until the United States had established by proof 
that said document was in fact made by defendant and volun¬ 
tarily, at which juncture the Court ordered the jury to retire, 
and proceeded to take the following testimony for the purpose 
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of determining whether the document in question should be 
permitted to go to the jury. 

Whereupon the said Aubrey M. Tolson resumed and stated 
that the document in question, a confession, was made by 
defendant, and that the witness did not make any promises 
to, offer any inducements to, threaten, coerce, strike or in any 
fashion intimidate the defendant in connection with the mat¬ 
ter of obtaining said confession; that defendant answered all 
questions put to him by witness, freely and promptly; that 
the confession was prepared in the Homicide Squad 

48 Room at Police Headquarters, Washington, D. C.; that 
said confession was taken in the presence of witness, 

Sergeant Liverman, Private Caranfa, with Lieutenant Darnall 
being in and out of the room during the time, all these being 
members of the Homicide Squad; that it took about three 
hours to take the statement; that Officer Caranfa wrote it 
down upon a typewriter as defendant narrated the contents; 
that defendant advised witness he could not read; that the 
statement was dictated by defendant; that witness had first 
advised defendant as to his legal rights; that the officers did 
not assist defendant in making the confession; that the first 
part of the confession was a written version of defendant’s 
remarks only; that defendant was a slow talker and would 
pause from time to time and then resume; that no officer said 
anything to defendant during the making of the first parts of 
the statement, at any time, unless possibly officer Caranfa 
\ would say “Go ahead”; that the making of the first half'of 

the confession required about one and one-half to one and 
three-quarters of an hour; that no sort of refreshment was 
) given defendant during the taking of the confession; that upon 

completion of the remarks made by defendant only, witness 
then examined defendant at length concerning the same mat- 
i ter, with the questions and answers being reduced to writing; 

that he first saw defendant in Newark, N. J., April 2S, 1939, 
returned him to Washington, D. C., April 29, 1939, arrived jin 
Washington about 6:30 in the afternoon, at which time witness 
took defendant to Police Headquarters, where they had to 
wait quite a while for these witnesses to come in and possibly 
it was around 9 o’clock when they arrived at Police Head¬ 
quarters. Susie Fletcher, Curtis Pearson, and Nanie Pearson 
confronted the defendant and accused him of shooting the 
police officer. About 10 o’clock P. M., the defendant 

49 was taken to Police Precinct No. 6, for the night; that 
the next day, April 30, 1939, defendant announced that 

he desired to make a statement; that before defendant ex- 

' 270101 — 40—3 ; 
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pressed that desire witness asked defendant why his common 
law wife. Susan Fletcher, and defendant’s friends should come 
to headquarters and accuse defendant of the shooting unless 
such accusations were true; that defendant stated the truth 
would involve another person in that defendant had after leav¬ 
ing Washington, D. 0.. returned about three weeks later, re¬ 
covered the gun used and turned same over to Curtis Pearson; 
that defendant stated to witness he had done the shooting; 
that it was then about 1:30 P. M., April 30, 1939; that en- 
route from Newark. N. J., to Washington. D. C.. defendant 
asked witness if he knew what the witnesses for the govern¬ 
ment would say in court; that witness advised defendant the 
government witnesses would testify that defendant had shot 
Officer Shinault; that defendant replied, “If I was to tell you 
I was the one who actually did the shooting, I would burn 
for it;” that defendant had been advised by friends he did 
not have a chance; that “Whenever you kill a police officer 
you don’t have a chance; you will burn for it;” that prior to 
going to Newark. N. J., to return defendant, witness had never 
talked to any of the three persons who were brought to the 
Homicide Squad Room to confront defendant on April 28, 
1939; but had read statements made by them; 

Horace E. Caranfa. clerk and typist of the Washington 
Metropolitan Police Department attached to the Homicide 
Squad, was then called as the next witness for the United 
States and testified substantially as follows: 

That he wrote the confession of defendant on the type¬ 
writer, witnesses defendant’s signature thereto, and affixed 
his own intitials thereon; that no inducement, promise, 
50 threat or coercion of any kind was resorted to by any 
person in the presence of the witness, or by the witness 
himself, in connection with the making of the confession and 
that defendant was fully advised as to his legal rights; that 
the confession was given in the presence of himself. Ser¬ 
geants Tolson and Liverman. with Lieutenant Darnall being 
sometimes in the room; that the making of the confession 
commenced about 8 P. M., April 30. 1939. and was concluded 
at midnight of that date; that witness first saw defendant 
on April 30. 1939. about 3 P. M., at headquarters talking 
to two police officers; that shortly after 3 P. M., witness left, 
and returned at S P. M., pursuant to a call received by him 
at his home; that the first half of the confession was made 
by the defendant without assistance or prompting from any¬ 
one; that defendant was neither struck nor beaten by anyone 
in the presence of the witness and bore no marks of violence 
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upon his person between 8 P. M.. and 11:55 P. M., April 30. 
1939. 

William J. Liverman, Sergeant, Metropolitan Police De¬ 
partment, Washington, D. C„ attached to the Homicide Squad, 
was then called as the next witness for the United States and 
testified substantially as follows: 

That he was present when the confession was made., saw 
defendant sign it, and initialed it himself; that neither the 
witness nor any person in his presence made any promises, 
threats, inducements to. or resorted to any coercion of de¬ 
fendant in connection with the making of the confession; that 
defendant was given timely notice of his legal rights by Ser¬ 
geant Tolson in the presence of the witness; that the; wit¬ 
ness accompanied Sergeant Tolson to Newark, N. J.j and 
drove the car which returned the party to Washington. D. C,; 
that during the trip neither he nor any person in his 
presence or hearing made any threats, promises or 
51 inducements to defendant in connection with, the 
matter of making a confession; that defendant; was 
not beaten by any person in the presence of witness;: that 
returning from Newark. N. J.. witness sat in the front; scat 
of the automobile driving, while defendant and Sergeant; Tol¬ 
son sat upon the rear seat as a result of which arrangement 
witness did not understand any conversation which might 
have occurred between Sergeant Tolson and defendant;! that 
on April 30. 1939. witness did hear defendant say to Sergeant 
Tolson, “If I tell you I shot the officer.—I have talked tc 
friends about this thing—, I know I will burn, because it you 
kill a policeman you haven’t got a chance.”; that defendant 
had been returned to the Homicide Squad Room on that 
occasion from Precinct No. 0; that witness does not recall 
who brought defendant from the precinct to headquarters; 
that from approximately 1 P. M. to 2 P. M. of April 30, 
1939. defendant was in the squad room; that at that time 
witness and Sergeant Tolson took defendant from headquar¬ 
ters in an automobile to North East Washington, to search 
for the gun alleged to have been used; that at about 2:3U 
P. M., this task having been unsuccessfully concluded, 'wit¬ 
ness and Sergeant Tolson took defendant back to No. 0, went 
to dinner, and returned to headquarters at about 7 Pj M. 
of the same day; that during the period immediately subse¬ 
quent to 1 P. M., of that day, witness and Sergeant Tolson 
conferred with defendant for about two hours, during which 
time they several times asked defendant to tell what he kjnew 
of the shooting; that at times the witness left the office in 
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which defendant was being interrogated. Sergeant Tolson 
being engaged in doing most of the examining; that (Tran¬ 
script, Vol. 4. p. 3S2): 

“We would ask him. and then ask him over again, and 
over and owr and over several times. We questioned 

52 him along the line.”; 

that during some portions of this period of time de¬ 
fendant was not questioned at all; that about 7:30 P. M.„ 
April 30. 1939. defendant was returned from Precinct No. 6, 
to headquarters, and Officer Caranfa was ordered to come 
down also; that around 1:30 or 2 P. M.. of that day defendant 
made an oral statement to Sergeant Tolson and to witness, 
containing approximately the same matter as that contained 
in the written confession, this oral admission having been 
made after the two officers had been in conference with de¬ 
fendant for about an hour and one-half; that the manner of 
questioning was the same as “we always question any man 
that is held on such a charge.”; that defendant had advised 
witness he could not read; that when defendant was returned 
to headquarters at 7:30 P. M., defendant was advised that 
he had made an oral statement during the afternoon, was 
warned that the officers were going to prepare a statement, or 
have his statement taken down in writing if defendant cared 
to make one, and that defendant stated he would relate just 
how it happened; that defendant did.not say he desired to 
make such a statement and was not asked whether he wanted 
to or not; that the witness did not persuade defendant to 
make a written statement; that it was the policy, after ob¬ 
taining an oral confession, to advise defendants they could 
make a written statement or not, according to a defendant’s 
inclination; that after questioning most defendants decided 
to make written statements. 

Willie Bullock, defendant, then residing at the District Jail, 
Washington. D. C.. was then called as a witness by the de¬ 
fense and testified substantially as follows: 

That he was 39 years of age, born in South Carolina, and 
first came to Washington, D. C., in 1923; that after the 

53 the date of the shooting of Officer Shinault he had been 
in various localities along the Eastern Seaboard until 

the time of his arrest; that enroute from Newark, N. J., to 
Washington. D. C., a police officer accompanying him asked 
him to tell about the shooting of Officer Shinault; that de¬ 
fendant said he guessed he was there at the time but there 
was little defendant could say about what happened that 
night; that very little else was said until the car reached the 
outskirts of Washington, D. C.; that at that time and place a 
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telephone call was made to a lieutenant in headquarters, and 
one officer then said, (Transcript, Vol. 4, p. 390): 

“If the gang is there, we certainly don’t feel like being up 
there with him tonight, and we will take care of this case our¬ 
selves. and we don’t want any gang on this.”; that; the 
party arrived at headquarters and went into a room; that de¬ 
fendant w’as asked questions and told the officers as much as 
he knew* about the affair; that he was advised there iw’ere 
witnesses against him; that one officer then took defendant to 
another room and advised defendant he knew defendant had 
killed Officer Shinault and that such killing was the defend¬ 
ant’s reason for leaving Washington, D. C.; that defendant 
made a denial and the officer said that defendant should,talk, 
and he. the officer, would take care of the case, whereupon de¬ 
fendant stated he had told everything he knew’; that the of¬ 
ficer “smacked” him in the head two or three times, but de¬ 
fendant maintained the same reply; that defendant was [then 
taken back to the Squad room; that one of the officers;w’ho 
brought him back from Newark, N. J., was the one wdio struck 
him; that defendant knew the officer by sight but nojt by 
name; that one officer then said they would let the case “rest” 
until the next morning; that defendant was struckjfour 
54 or five times that night, the blow’s being delivered yvitli 
the open hand by an officer the defendant then pointed 
out in open Court as being Sergeant Tolson; that Suijiday 
morning Sergeant Tolson came to No. 6 precinct, and after 
some conversation with defendant said to him, (Transcript, 
Vol. 4, p. 393): I 

“He said. ‘Well. I am going to get a little rough with you. I 
see you are generally the hard kind, and we generally conquers 
them all!”; 

that they then resumed interrogation at headquarters, where 
some witnesses were present, but shortly told to go home; that 
Sergeants Tolson and Liverman then took defendant into; an¬ 
other room, at which time they had a piece of rubber hose, and 
commenced to inquire of defendant anew; (Transcript, Vol. 4, 
p. 394): _ | 

“And Mr. Tolson commenced to beat on me with that hose, 
and he hit me and knocked me down with that hose, and asked 
me a question, and I said, ‘No.’ And he w^ould say ‘Didn’t 
you?’ | 

“And I said. ‘No. sir.’ 

“And he said, ‘Weren't you there the night of the shooting 
took place?’ 

“And I said. ‘Yes, sir; I was there, as far as I know’’.” j 
that defendant was again advised the police had a witness tyho 
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was with defendant; that they “jumped” on him and struck 
him again; that one officer kicked him in the stomach, where¬ 
upon the other officer said not to kick him in the stomach 
again; that they returned him to the main office again where 
defendant/ washed the blood from his nose and facf and they 
got into a car and went toward North East Washington; that 
they came to some place near a railroad track which was a 
strange locality to dtefendant; that one officer then said, 
(Transcript, Vol. 4, p. 396): 

55 “He said. ‘You do know about it and you is going to 
know about it. When we get through with you, you 

arc going to know everything that we want you to know— 
that we ask you. You is going to tell us.’ ”; 
that the officers returned defendant to No. 6 Precinct; that 
subsequently he was again taken to headquarters; that he was 
then again told to narrate all he knew about the shooting; that 
defendant was frequently taken from the main office to the 
rear office, at headquarters, being beaten and kicked or knocked 
down every time so removed; that he received blows from the 
rubber hose, the feet and fists of the officers; that he had pre¬ 
viously suffered a fracture of the skull, and the beating made 
him dizzy and almost blind; that he knew he signed a paper, 
recognized the paper shown him in Court as the one he had 
signed, but signed same because it seemed like they were going 
to kill him if he did not; that they told him, in the event he 
did not sign it, (Transcript, Vol. 4, p. 401): 

“We are going to do you the same way they would do you, 
if you were in the asylum, and we are going to take you for a 
ride’.”; 

that the first part of the confession was not written as he 
spoke, but. (Transcript. Vol. 4. p. 401): 

“The typewriter fellow fixed up this paper; because he 
would ask me a question, and he would typewrite there, for 15 
or 20 or 30 more minutes, whispering to one another, over this 
paper.’; 

that they would ask a question and the officer would typewrite 
15 or 20 minutes; that defendant did not know what the paper 
said and did not want to sign it, his only reason for signing 
being fear of additional beatings and maybe death; that there 
was no hose in the room where the confession was 

56 written; that he bled from the nose and mouth; that 
he washed the blood away over a sink at headquarters; 

that when they asked a question and defendant replied he did 
not know, he was beaten again; that. (Transcript, Vol. 4. p. 
407): 
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The inquiry being made by the Court, 

“A. Well, they kept pounding, and they said, ‘Go ahead and 
tell us, and we will quit beating you, and we will see you 
come out in court, and things.”; (The Court still interrogat¬ 
ing) : 

“Q. How did he say he would fix it up for you? 

“A. He said, ‘You want us to quit beating on you,I don’t 
you?’ 

“I said, ‘Yes, sir.’ 

“He said, ‘Well, I am your friend, and go ahead and sign 
(P. 408) these papers, and we will not beat you no more, if 
you sign those papers, and you will be carried down tb jail, 
and nobody else could bother you no more, and you won’t be 
lying around these precincts, and there won’t be nobody;down 
there to frighten you no more.’ ! 

“Q. Did you tell them at any time that you shot this 
officer? 


“A. No, sir. 

“Q. You never did admit that, even though they beak you? 

“A. Yes, sir. I told them that I was there at the time, but 
I don’t remember anything about how that officer got ! shot, 
but I do admit that I was there. I know that I was there, 
but I don’t remember whether I was there when the officer 
got shot. But I know I was there that night.”; 


that after the statement was taken down defendant; was 
brought back to No. 6 Precinct and placed alone in a;cell; 

that on Monday he was taken some place in a ieourt 
57 (for arraignment) and thence to the District Jail;! that 
he showed the knots on his sides and head, resulting 
from the beating, to fellow prisoners whose identity i^ un¬ 
known to defendant; that his cell mate at the District Jail has 
gone away and he does not know his name; that he saw the 
jail physician who gave him salve and bandage for hiJg in¬ 
juries; that the salve was for his cut lip also, which he ex¬ 
hibited to the jail physician, whose name defendant docs not 
known to defendant; that his cell mate at the District Jail has 
the police had beaten him; that the wounds dressed at> the 
jail were occasioned by the beating he received from the police 
only; that he received tablets to alleviate the pain in! his 
head; that he was well treated at the District Jail; that de¬ 
fendant saw Daniel Weaver during the trip made to North 
East Washington, April 30, 1939, while defendant was in the 
police car; that one officer got out of the car and talked to 
Weaver, while defendant and the other officer remained in the 
car; that defendant did not tell Weaver the police had beaten 


I 
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him, or show him any marks this trip having occurred about 
4:30 P. M. of that day; that on that date defendant saw 
the witnesses Curtis Pearson, Nanie Pearson and Susan 
Fletcher about 3 P. M. at Police Headquarters, and showed 
them no bruises nor made any complaint to them about the 
treatment he had received at the hands of the police; that in 
the morning of the day of arraignment defendant did not state 
to any person that he knew he killed the man but did not know 
he was a policeman; that defendant did not make the state¬ 
ment because Curtis Pearson, Nanie Pearson, said to defend¬ 
ant at headquarters, “Yes, you killed the man. Why don’t 
you admit it?”; that subsequent to the shooting defendant 
returned to Washington for the purpose of surrendering to the 
police, talked to Curtis Pearson about the matter, and 
5S that Pearson advised defendant that by so doing de¬ 
fendant would get Curtis Pearson mixed up in it; that 
defendant should wait a while until Curtis Pearson received 
another letter from the Bonus men, and again leave town, 
whereupon defendant again departed from Washington, D. C. 

Allan B. Baker, member of the Washington Metropolitan 
Police Department assigned to the office of the United States 
District Attorney, was then called as the next witness for the 
United States and testified substantially as follows: 

That on May 1, 1939, he saw defendant in the hallway of 
police headquarters and asked defendant if he knew he had 
shot a policeman, and that defendant replied he knew he had 
shot a policeman but at the time he did not know he had killed 
him; that defendant was in custody of a United States Mar¬ 
shal known to witness, and enroute to Court; that witness did 
not recall the name of the marshal; that witness did not recall 
what work he was doing on May 1. 1939; did not recall why 
he was in headquarters at that time; did not recall whether 
he was going to or coming from headquarters at that time; 
that he could not recall in whose office he had been that morn¬ 
ing while at headquarters; that he could not recall whether 
he had seen said marshall at any particular time before or 
after the moment when he saw him with defendant in cus¬ 
tody; that he had, some years ago, conducted an investigation 
into the shooting of Officer Shinault of his own volition; that 
he recognized the defendant that morning because of a scar 
upon the face of the defendant which became familiar to wit¬ 
ness while studying a lookout poster describing defendant; 
that he could not state which side of the face the scar had 
been made; 

Whereupon Mr. McKenzie of counsel for defense, had de- 
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fendant stand immediately before the witness, and the follow¬ 
ing occurred, (Transcript, Vol. 4, p. 445): 

59 “Q. I will show them to you. 

(The defendant. Willie Bullock, stood before the 
witness.) ! 

“Q. Do you see this scar? j 

(The witness did not answer.) 

“Q. Do you notice that scar? That is one, isn’t it? j 

(The witness did not answer.) 

“Q. Do you notice this scar? That is two. 

(The witness did not answer.) 

“Q. Do you notice this scar? That is three, isn’t it? j 

(The witness did not answer.) 

“Q. Here is another one, here. That is four.” 

(The witness did not answer.) 

Daniel Weaver, was then recalled as a witness for the United 
States and testified substantially as follows: 

That after defendant had been arrested, witness saw de¬ 
fendant on a Sunday afternoon about 3 or 4 P. M., ini a car 
with two police officers; that the officers asked witness if he 
knew defendant, and witness replied that he did; that an 
officer advised witness defendant had stated he had returned 
to Washington after the shooting and that the witness had 
given defendant 50<* or 75^ with which to leave town, where¬ 
upon witness denied that any such transaction had occurred, 
and added he had not seen defendant since some time! prior 
to the shooting; that defendant was in the back of the car 
alone and witness stood beside the car with one foot on the 
running board; that he did not see any fresh bruises or fnarks 
on the defendant’s face. It looked just as nice as it ever did. 

Aubrey M. Tolson, was then recalled as a witness for the 
United States and testified substantially as follows: 

That he did not strike, kick, beat, coerce or make any prom¬ 
ises to defendant at any time; that he did not sde de- 

60 fendant bleeding at any time. 

William J. Liverman was then recalled as a witness 
for the United States and testified substantially as follows: 

That he did not strike, kick, beat, coerce or make any prom¬ 
ises to defendant at any time; that he did not see defendant 
bleeding at any time. j 

Dr. Walter K. Angevine. official physician at the District 
Jail was then called as the next witness for the United States 
and testified substantially as follows: 

That he recalled seeing, treating, and talking to defendant 
when the latter was received at the district jail; that on May 

j 

i 

i 
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2, 1939, according to the records kept by the witness, de¬ 
fendant was given ointment, gauze, and adhesive for lesions; 
that witness could not recall the nature of the sores, but does 
recall there was necessity for treating a hand and a leg; that 
he could not recall where any injury to defendant’s lip might 
have been or treating same; that the ointment given defend¬ 
ant was designed to heal an abrasive wound; that according 
to the best recollection of witness the abrasions were on de¬ 
fendant’s right hand and one of his shins; that either upon 
that date or the succeeding day witness gave sedative drugs to 
alleviate defendant’s severe headache; that witness could not 
recall whether defendant explained the source of his injuries; 
that if defendant had stated his wounds were the result of a 
police beating, such remark would not have impressed the 
witness because too many prisoners treated by the witness 
advanced that same complaint; that a blood test of defendant 
showed syphil/is. 3 plus; that in the opinion of the witness 
defendant’s wounds were not caused by any syphil/etic condi¬ 
tion, but from an abrasive influence; that witness did not place 
defendant in an isolation ward for treatment of syphil- 
61 lis, which would been done had the defendant been 
suffering from running syphilitic sores; that the 3 plus 
blood count would not produce severe headaches; that he had 
no independent recollection that he did not have a skin dis¬ 
ease or an infection or something of that sort, and if he had 
an infected wound or boil or any type of wound other than 
the abrasion or laceration or something of that sort he would 
have given him the same treatment. 

Whereupon Mr. McKenzie, of counsel for defendant, ad¬ 
vised the Court the Superintendent of the District Jail had 
communicated the information that the jail records would not 
show the identity of the prisoner who had been defendant’s 
cell mate during defendant’s first period of incarceration at 
that institution, and it was decided not to call Superintendent 
Rives as a witness for any party. 

Whereupon Mr. McKenzie, of counsel for defendant, ob¬ 
jected to the introduction of the said confession in evidence 
upon the ground the United States had not sustained the 
burden of proof resting upon the prosecution, of establishing 
that the confession was voluntarily made. 

Whereupon the following occurred. (Transcript. Vol. p. 
467): 

“The Court. My ruling is that I think there is a substantial 
issue of fact which might be passed upon by the jury. I do 
not believe you can contend very well, yourself, that there is 
not an issue of fact here. 
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“Mr. McKenzie. I agree that there is. 

“The Court. And I do not think you can go to tliie point 
of saying, yourself, that it is so overwhelmingly evidence of 
an involuntary confession that I must, as a matter of law, say 
it is inadmissible. If that is your contention, why of course 
you are entitled to make it. j 

“Mr. McKenzie. Well, as a matter of law—and I have the 
authority with me—the weight of authority is—that it is the 
affirmative and active duty of the prosecution to establish to 
the satisfaction of the Court that the confession was 

62 made voluntarily, before it can be presented to the jury 
for their consideration. There is no burden pr onus 

upon the defendant to show that it was involuntary, j 

“The Court. Well, the Government makes out a case where 
to my mind, there is at least ground for a jury to find that it is 
voluntary. That is what I understand to be the burden. Isn't 
that right? I 

“Mr. McKenzie. If they have the burden, then isn’t the 
burden theirs to carry forward beyond the possibility of a rea¬ 
sonable doubt? And if, as your Honor said, there is ia ques¬ 
tion of fact here which you are enable to determine, it must 
necessarily mean that there is a doubt. 

“The Court. I do not say that I am not able to determine 
(p. 46S), it. If it is submitted to me, by way of agreement 
of the parties. I shall decide it. 

“Mr. McKenzie. We ask you to decide whether the con¬ 
fession was voluntary or involuntary. 

“The Court. In other words, you do not want it submitted 
to the jury? In other words, I offer to give you the benefit of 
having this submitted to the jury, under proper instructions. 

“Mr. McKenzie. All we ask is whether it is admissible to 
show to the jury. ! 

“The Court. I do not think that I understand your point. 

“Mr. McKenzie. My point is this, sir; that it is the duty of 
the Court itself to say, “This confession is admissible,’I or “is 
not admissible”—“as a piece of evidence for the consideration 
of the jury.” 

“As I understand it. your Honor is willing to rule that it is 
admissible for the consideration of the jury? ; 

“The Court. No, I did not say that. I said that jit ap¬ 
peared to me that there is tangible evidence both ways, 

63 with respect to whether this was voluntary or not. 

“Now, if there is any evidence which is clearly;to the 
effect that it is involuntary, then the Court must rule that it 
is involuntary; but where you have an issue of fact—not an 
issue of law, but an issue of fact—one side said there was blood 
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and striking and hitting and offers of benefit, and persistent 
prodding; and the other side said there was not: That certainly 
is an issue of fact. 

“There has not been anything admitted or clear or all one 
way. whereby I could say or would be compelled to say that, 
(p. 469), on the state of the evidence. I find that these ad¬ 
mitted facts indicate that it was involuntary. 

“Therefore, my understanding of the law is that where there 
is an issue of fact, the Court must leave that to the jury to 
determine.” 

Whereupon the jury was recalled and the following occurred. 
(Transcript. Vol. 5, p. 474): 

“The Court. Before he is called, let me say this to the jury: 

“I think perhaps, gentlemen, I should state to you that after 
hearing testimony in behalf of the Government and in behalf 
of the defendant the Court has decided that there is an issue 
of fact as to whether or not the paper which is about to be 
offered in evidence was made voluntarily. 

“Wherever there is an issue of fact in that regard, it becomes 
the duty of the Court, to permit the jurors to hear the evi¬ 
dence; then, if the jury decide that the statement was made 
voluntarily—that is. without any compulsion, force, or threats 
or hope of reward or promise of benefit—you have a right to 
consider the paper; but if you should conclude that this was 
not made voluntarily but was made as a result of force 
64 or some inducement, or should have a reasonable doubt 
about the subject, then it would be your duty as jurors, 
under the instructions of the Court, to disregard the statement 
entirely. 

“After the case has been submitted to you and argued, and 
the time comes for me to instruct you with regard to the 
law of this case. I shall go into detail about this matter more 
than I have done at this time; but as you hear this evidence 
which is about to be presented to you—the substance of which 
has already been presented to the Court—bear in mind what 
you are going to have to do with regard to it. 

“If you determine that the statement was obtained by force 
or violence or by any hope of reward, then, even though you 
have read it, you have got to disregard it, if you fulfil your 
functions as good jurors. On the other hand, if you do feel 
that it was voluntary, that no force was used, and that no 
hope of inducement was held out. you then have a right to 
consider it to such extent as you desire.” 

W’hereupon. Horace E. Caranfa, was recalled as a witness for 
the United States and testified substantially as he did during 
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the time the jury was out of the box. stating in addition that 
during the time the confession was being taken the defendant 
did not leave the presence of the witness. 

Whereupon Aubrey M. Tolson, was recalled as a witness 
for the United States and testified substantially as he had 
upon his previous appearance upon the stand, adding that de¬ 
fendant denied the shooting when interrogated in Newark. 
N. J., that defendant again denied the shooting enroute to 
Washington. D. C.; that during the evening of April 29, 1939. 
Susan Fletcher and Curtis Pearson each stated in the presence 
of witness and defendant, that defendant had shot .Officer 
Shinault; that on April 30, 1939, at about 9 or 10 o’clock 
in the morning witness alone visited defendant at No. 6, 
05 precinct and talked with defendant again about, the 
shooting; that on the afternoon of April 30, 1939,!Curtis 
Pearson and Nanie Pearson again confronted defendant at 
police headquarters and stated to defendant in the presence 
of the witness that defendant was not telling the truth when 
he related that defendant had returned to Washington, D. C., 
conferred with Curtis Pearson about surrendering, anil then 
being advised by Curtis Pearson not to do so; that on the 
same afternoon the defendant advised witness he could take 
him to a place in North East Washington where he had hid¬ 
den the gun under a rock, Curtis Pearson and his wife being 
with defendant at the time the gun was thus hidden; that 
prior to making the confession defendant had denied at least 
several times that he had shot Officer Shinault. 

Whereupon William J. Liverman was recalled as a witness 
for the United States and testified substantially as he did 
while the jury was out of the box; that on the evening of April 
29. 1939. Susan Fletcher was brought in to confront defendant, 
and (Transcript. Vol. 5. p. 519): i 

“Q. (Interposing.) What did she say he did, Officer? j 
“A. She said that on the night of the shooting they were 
standing out front—they had been arguing—and that iWillie 
had a gun and they had been arguing for quite a few minutes, 
she said, out there, and a policeman came up. 

“She said she didn’t know whether he said, ‘What’sj going 
(p. 520), on?’ or, ‘What’s this all about?’ but she said imme¬ 
diately Willie turned and shot and she became excited and 
ran. That’s the statement she made.”; j 

that Curtis Pearson also stated to defendant that defendant 
had shot Officer Shinault ; that about an hour or an hour and 
one-half after defendant reached police headquarters on 
April 30, 1939, defendant stated that very early of that 
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66 morning of August 14. 1932. defendant and Curtis Pear¬ 
son had been uptown in some alley gambling; that Cur¬ 
tis Pearson lost his money and pawned a gun for Five Dollars, 
which sum Curtis Pearson likewise lost; that defendant was 
winning in the game and at Curtis Person’s request defend¬ 
ant redeemed the gun for Five Dollars, and was also required 
to purchase a round of drinks for the house at the cost of an 
additional dollar; that he left this place, went to 39 F. St., 
X. W.. from where he and Curtis Pearson and Nanie Pearson 
drove to see a sand lot ball game; that after leaving the game 
the Pearsons drove him back to the Q St., address where he 
found Susan Fletcher; that Curtis Pearson had the said gun 
in a pocket of the automobile; that Curtis said he had been 
drinking too much to be driving around in a car with a gun 
and asked defendant to take the gun and bring it home with 
him. so that if Curtis got arrested for anything he would not 
have the gun in the car; that he. defendant, and Susan Flet¬ 
cher subsequently went to 39 F. St., in a taxi-cab; that de¬ 
fendant and Susan Fletcher had been drinking; that defend¬ 
ant had to no to the toilet in the back yard of 39 F. St.. N. W., 
where he met Curtis Pearson and three men drinking; that 
he had a drink there; that he went back out in front of 
39 F. St., N. W.. and argued with Susan Fletcher a while; 
that defendant, continuing this narration, told Sergeant Liver- 
man the defendant saw an officer approach, and just as the 
officer did so. defendant believed he must have had the gun 
in his hand, and fired one shot and ran through the rear of 
39 F. St.; that he was not certain if the officer spoke to him 
or not: that he heard someone say that a policeman had been 
shot; that he went to a place on Massachusetts Avenue in that 

vicinity and washed his face and hands; got a ride from 

67 a stranger at North Capitol and H Sts., and rode with 
this person past the Benning Bridge where he alighted 

from the car; that he walked over to a railroad track and sat 
a while in some honey suckle bushes; wrapped the gun in 
paper and buried it there, where he remained that night and 
all next day until just about dark; that he then caught a 
train and rode to Baltimore, from which place he went to 
New York; that as a result of this conversation with the 
defendant Sergeants Tolson and witness took defendant to 
North East Washington to search for the said gun, which 
was not found; that subsequently defendant and the officers 
saw Daniel Weaver on the street and spoke to him, and then 
the officers returned defendant to No. 6 precinct during the 
late afternoon; that when defendant was making the narra¬ 
tion outlined bv the witness, defendant had merely stated that 

%/ 7 V 
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a shot was fired whereupon defendant became excited ahd ran; 
that he had been drinking and did not know who had shot 
the officer; that on the Sunday afternoon of April 30, 1939, 
defendant also said while being interrogated, (Transcript. Vol. 
5, p. 532): 

“A. He told me. I recall, what he told us the day before— 
the night before—all he knew about the case. 

“He said. ‘All I know about it, I was present when someone 
shot, but I don’t know who fired the shot. There was quite 
a crowd around, and that’s all I know about it.’;” 
that defendant did not suggest the making of a written state¬ 
ment; that (Transcript. Vol. 5. p. 534): 

“A. No, sir. not to me—he never made a statement he 
wanted to make a written statement. After he had made the 
verbal statement he was told, that evening when he was 
brought back—he was told. ‘You made your verbal statement 
this afternoon as to what occurred the night of August 14. 

Now we are asking you—we are going to prepare—in 
68 other words, we are going to have a stenographer here 
to make the statement again, so it can be taken down 
in typewriter form.’ ” 

that defendant neither requested nor obtained the advice of 
counsel before making said written statement or any j other; 
that witness never takes any part in the questioning. 

Whereupon Dr. Walter K. Angevinc, was recalled ;to the 
stand as a witness for the defense and testified as follows, sub¬ 
stantially, in addition to his previous testimony which was 
repeated substantially as before. 

That he remembered treating the defendant for an abrasion 
of some sort—a break in the skin; that his record showed wit¬ 
ness gave defendant bromides for his headache on May 6, 
1939. | 

Whereupon Allan B. Baker was recalled as a witness for 
the United States, his testimony being substantially the same 
as previously given by him out of the presence of the jury. 

Whereupon Mr. McLaughlin. Assistant United States Dis¬ 
trict Attorney prosecuting, offered the statement in evidence 
as United States Exhibit No. 2. 

Whereupon counsel for the defense again objected to the 
introduction of the statement because of the fact the govern¬ 
ment had not established that the statement was voluntarily 
made, and (Transcript, Vol. 4, p. 565): 

“The Court. That is the same point you raised heretofore: 
namely, that the Court must rule as a matter of law that this 
was involuntary. The objection is overruled. You may have 
an exception.” 


j 
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Whereupon U. S. Exhibit No. 2, for identification, was re¬ 
ceived in evidence, and Mr. McLaughlin read same to the jury 
as follows: 

“Office of the Homicide Squad, 

69 “Metropolitan Police Department, 

“Washington, D. C., 

“Sunday. April 30, 1939, at 8:55 P. M. 

“Subject: Death of George W. Shinault, white, age 38. late 
of 1350 Franklin St., N. E., on August 14, 1932. 
“Statement by Detective Sergeant Aubrey M. Tolson, of the 
Homicide Squad, to Willie Bullock. 

‘Willie Bullock, you are held on account of the death of 
George W. Chinault, white, age 38, who was pronounced dead 
at the Casualty Hospital, about 9:45 p. m.. Sunday, August 
14. 1932; said death the result of gunshot wounds to chest- 
received when shot with a revolver held in your hand, or 
hands, about 9:3S p. m., Sunday. August 14. 1932. while in 
front of No. 39 F. Street. N. W. You have told me that you 
arc the one who shot George W. Shinault. which resulted in 
his death. I now ask you to make a complete statement, so 
that it can be taken down on the typewriter, but before doing 
so. I care to advise you that you make this statement of your 
own free will; also, that this statement, if made, will be used 
in Court, at your trial. After hearing what I have said to you, 
do you want to make a statement?’ 

“Answer by Willie Bullock: ‘Yes, sir, I want to make a state¬ 
ment and tell you just how it happened. 

“By Det. Sgt. Tolson: ‘Willie, talk slowly and distinctly, so 
that everything that you say can be taken down on the type¬ 
writer. by Officer H. E. Caranfa. 

“Statement: 

‘I lived in Washington from 1929 up until the trouble hap¬ 
pened. In 1929 I met up with Susie Fletcher, and in 1930 
I started living with her as man and wife. We 

70 lived together at No. 39 F. Street, N. W.. for about 
three months before this shooting. We lived in the back 

rear of the second floor. I rented the room from Curt Pear¬ 
son, who lived in the house there. On Sunday morning, Au¬ 
gust 14. 1932, Curt Pearson owed me three dollars for money 
I loaned him. I asked him for it. He tell me that he didn’t 
have any, that he had lost it and that he hated to go back 
and git the money had had give his wife. He told me he’d 
go and pawn his pistol and give me the money. Then me and 
him went to a house in some alley where he pawned the pistol 
for five dollars. This was a gambling joint and a bootlegger 
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place. He pawned the gun to the man who run the place, 
but I didn’t know his name. He was a colored man. j Curt 
give me three dollars he owed me out of the five dollars he 
got for the gun. Then we started skinnin, that’s a card game. 
Curt, he gets broke. Then I kept givin him money tq stay 
in the game and then we quits skinnin and we drinks a lots 
of whiskey. Then we goes around to some other bootlegging 
place. Gordon’s Avenue was the last place we went, and! then 
we goes home. We had a quart of whiskey with us.i We 
drinks about a pint of it at home, and the other pint we takes 
to the baseball game with us. Me and Curt and Curt's wife 
went to a sandlot baseball game. Before leaving the first 
gambling place we was in, where we played skin. Curt asked 
me to get his gun back from the man he had pawned jit to. 
He said he didn’t want to leave the gun with him. Ij paid 
the man five dollars to get the gun back, and I set up a quart 
of liquor to the house, which cost me another dollar} and 
the man gave me the gun back, and when I got bapk in 
Curts car I put it in the pocket of the car. We got 
71 home from the ball game about 5:30 p. m., as far as 
I can estimate. We drinks up the balance of the whis¬ 
key we had left from the ball game. I goes over to next 
door and gets a pint of whiskey and me and Curt and his 
wife was intending to go to the show. Me and Curt and 
his wife went in Curt's car to a house on Que Street, N. W„ 
where a blind woman lives, who is some kin to Susie;, and 
where Susie was. When we got there, I went in the house 
and left Curt parked in front of the door and Susie said she 
didn’t have sufficient clothes to go. Then I went back to 
the car and I told Curt the Susie couldn’t go. Then;Curt 
tole me to take the pistol out of the car; that he was drink¬ 
ing and if he got pulled in, he wouldn’t have two charges 
against him. I took the 

H. E. C. W. J. L. A. M. T. Willie Bullock 
gun out of the car and put it in my pocket and Curf and 
his wife drove away. I went back in the house where £>usie 
was. She put on her things and went out of the house; with 
me. I hailed a taxi that was passing in front of the house 
and we got in and came home in it. On our way hopie, I 
had a half of a half a pint of liquor in my pocket and we 
drunk that. We gets home and she light the lamp down¬ 
stairs, in the front room and there was no oil in the lamp. 
She decided she didn’t want to fix to go to the show. So 
we goes back to the front yard and started to talking! So 
we goes to next door and starts to drinking. Then ij had 

279161—40-4 
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to go to the toilet and I went; it was in the back of my 
house. There was three guys and Curt back there. When 
I saw them they told me to come on back, that there was 
nobody to hurt me. They was drinking whiskey. When I 
came out of the toilet, they give me some. Then Curt 
72 asked me did Susie want some. We all came in the 
front room of the house and Susie come in and we was 
all in there drinking. Then Curt left to get some oil for 
the lamp. That left Susie and me in the front of the house 
on the stoops. Susie and I had been arguing. We had been 
arguing right along, she generally argues when she gets her 
head full of whiskey. I don’t know if I was sitting down or 
standing up on the stoops. I must have had the pistol in 
my hand, and I must have had my back to the officer. I 
don't know if the officer said anything or not. The next 
thing I know I had shot my gun and I run through the 
house and went out the back and I carried the gun with 
me. I went out of the alley and came out on F. Street, by a 
store. When I came out the alley I saw a crowd around 
there and I heard a woman say. ‘Let me get out. an officer 
has got shot/ Then I realized that I had shot an officer. 
Then I went by a filling station, on some street not far from 
the house, and I washed my face and hands. Then I went 
to H Street, where I asked a colored man who was driving 
a car for a ride and I rode past Bennings bridge with him. 
I got out near a railroad bridge. I mean railroad track. I 
went up and sat on the railroad track for a long time. Then 
I commenced to get worried. Then I went between the 
street car tracks and the railroad track, where there was some 
honeysuckle and briar bushes. I laid there and I went to 
sleep. Before going to sleep. I unbritched the gun and 
knocked the balls out of it. Some newspapers were there and 
I wrapped the gun up in the paper and I dug a hole and 
I put the gun in it and I put a rock on top of it. I stayed 
there in the bushes all night and all day the next day. 

Then the next night I walked down the railroad tracks 
78 a long ways till I came to a station where I got on a 
train and went to Baltimore. I left right out of Balti¬ 
more and went to New York City. I arrived at New York 
about six something the next morning. I got on a subway 
train and a man was settin by the side of me and he had a 
newspaper and he was telling another man about a policeman 
being shot and killed in Washington. I asked the man to 
read it out of the paper to me and he did, and then it was 
I knowed that the officer was dead and he read where they 
wanted me for it. Then I went to my aunt, Bessie Stewart, 
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she lived on 141st Street, between 7th and Lennox Avenues. 

I started to tell her what I had done and she told me she 
didn’t want to hear about it, that she already knew all about 
it. She started to crying; then I rushed out and went to my 
sister’s, Sarah Bullock, 7,5 St. Nicholas Avenue. I told her 
what I had done. Then that night my sister and my jaunt 
talked with me and after I told them how it happened and 
they told me to come back to Washington and give lpyself 
up to the officers and she gave me ten dollars. I stayed 
in New York City about three weeks and then I came i back 
to Baltimore. I saw my brother, Thomas Bullock. Roufchill 
Avenue. I stayed there three or four days. I told him what 
I had done and he gave me the same advice my sister and 
aunt had given me and he gave me seven dollars. Then I 
came back to Washington. I got in touch with Curt and we 
discussed the matter over. The next night after I got jback 
in Washington, me. Curt, his wife and baby, went in Qurt’s 
car to where I hid the gun and we dug it up and I turned 
it over to Curt. While I was in Washington. I also saw Djaniel 
Weaver and he gave me seventy-five cents. I stayed 
74 here four days. When I came to Washington, I came 
with the intention of giving myself up. but afterj dis¬ 
cussing the case with Curt, I changed my mind, so I >vent 
back to New York. Curt told me I was a fool to turn myself 
in because they would burn me for killing the police officer. 
I left New York and went to Syracuse, where I worked for 
about six months. Then I went to Newark, N. J., where! I’ve 
been until I was arrested, and brought back to Washington. 
That’s about all I know about it. 

II. E. C. W. J. L. A. M. T. Willie Bullock; 
“Questioned by Detective Sergeant Aubrey M. Tolson :i 
Q. How long have you known Curtis Pearson? i 

A. Since 1929. 

Q. How long had you been rooming in his house? \ 

A. About twelve months. j 

Q. On August 14. 1932. had you and Susie Fletcher been 
separated? j 

A. We hadn’t separated. She had been away about; two 
days waiting on her blind kin. 

Q. Isn’t it a fact that when you went to see Susie on 
August 14. 1932. that she had left you and you went up there 
to get her to come back with you? 

A. No. sir. Her brother came down that morning jand 
told me Susie said for me to go up there after her. 

Q. Did you and Susie have an argument in her blind aunt’s 
house that day? 
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A. No, sir. we wasn't arguing. 

Q. Did you have any trouble in getting her to come home 
with you? 

A. No, sir. She did not refuse to come home with me. 
but she refused to go to the show with me. 

Q. Did you and Susie have an argument in the taxi- 

75 cab on your way home? 

A. Yes. sir. me and her started arguing. 

Q. What were you arguing about at that time? 

A. Because she had asked me for some money and I 
wouldn’t give it to her. 

Q. When you got home, did this argument continue? 

A. Yes. sir. it continued on. 

Q. Were you still arguing about the money? 

A. I don't know if we was still arguing about the money 
or not. 

Q. What time did you and her get. home that night? 

A. It seemed to me it was getting along dark. 

Q. Who was in your home at 39 F Street. N. W., when you 
and her arrived? 

A. I didn’t see nobody there. 

Q. Were the three men that you saw in the back yard 
with Curt colored men?* 

A. All three of them was white men. 

Q. Do you know if they were in the back yard when you 
and Susie arrived home? 

A. I don't know if they was back there or not. 

Q. Do you know the names of these three white men? 

A. I don’t know who they were. 

Q. At any time, did these three white men go into the 
house? 

A. Yes. sir. 

Q. Where were these three white men at the time Curt 
went to get the oil? 

A. I don’t know if they was in the house or if they had 
gone. I didn't see them no more that night. 

Q. Did Curt ever return with the oil? 

A. I don’t remember. 

76 Q. Who was present at the time you and Susie was 
in front of your house on the stoops arguing? 

A. I don’t remember nobody being there. 

H. E. C. W. J. L. A. M. T. Willie Bullock 

Q. During this argument with Susie did you threaten her 
with your gun? 

A. If I did, I don’t remember. 
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Q. About 9: 00 P. M., April 29, 1939, in this office, did you 
hear Susie Fletcher state ‘that you came to her aunt’s house 
the day of this shooting and threaten her with a gun to make 
her come home to you, and also stated that enroute from her 
aunt’s home to your home in a taxicab, that you threatened 
her with a gun and after getting home you also threatened 
to kill her with a gun and just prior to the arrival of the police 
that you had your gun in your hand and told her that you 
were going to kill her that night? 

A. Yes. sir. I heard her say that. 1 

Q. Was she correct in making that statement? 

A. No. sir, as far as I can remember I did not threaten her 
with the gun, but I did have it in my pocket. 

Q. Do you know of any reason why she would come in here 
and make these statements if they were not true? 

A. I don’t know of any reason, but I lost three hundred 
dollars for her gambling and every time she’d get mad she 
would bring it up. 

Q. Did she mention the three hundred dollars on j that 
night? 

A. Yes, she did bring it up. She asked me for some money 
and I wouldn’t give it to her and she said that she didn’t say 
that to me when I lost her three hundred dollars, j 
77 Q. When you and Susie were arguing in front of the 
house just before the officer arrived, did she tell: you 
that she was going to call the police? 

A. I don’t remember anybody saying anything about the 
police. | 

Q. What were you and Susie doing at the time the officer 
arrived? j 

A. I don’t know if I was arguing with her or not at the 
time the officer arrived. 

Q. How far were you from the officer at the time you fired 
the pistol? 

A. I don’t know, but he must have been close to me; It 
all seems like a dream to me. 

Q. Did the officer say anything to you before you shot? 

A. I don’t remember him saying anything to nobody. : 

Q. How many shots did you fire? 

A. I don’t know, sir. i 

Q. Was it more than one? 

A. I don’t know. 

Q. Did you see the second officer there before you fired! the 
shot? 

A. No, sir, I didn’t see the second officer. 
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Q. Did you see the officer fall after you shot him? 

A. No. sir. I ain't seen him fall. 

Q. Was the gun loaded when you got it from the bootlegger 
that day? 

A. Yes, sir. 

Q. How many cartridges was in it? 

A. I don't know. 

Q. What kind of a gun was it? 

A. It was black pistol. I don’t know the name of it. 

Q. Why did you have this gun out in front of your 

78 house at the time the officer arrived? 

A. I don't know. 

H. E. C. W. J. L. A. M. T. Willie Bullock. 

Q. Have you ever had any trouble with any police, any¬ 
where? 

A. No. sir. 

Q. In this office, today, do you remember Curtis Pearson 
and his wife. Nannie, telling you that your story about your 
coming back to Washington about a month after the shooting 
and meeting them and talking to them and taking them to the 
place where you hid the gun on the night of the shooting, was 
false and that they had not seen you since the night of the 
shooting, until they saw you in this office? 

A. Yes. sir. I heard them tell me that. 

Q. Doo you know of any reason why they should come in 
here and lie on you? 

A. The only reason I know of is that they would be putting 
themselves in trouble if they told that they had the gun that 
I had killed the man with. 

Q. Do you remember, this afternoon, going with Sergeant 
Liverman and myself to the place where you hid this gun on 
the night of the shooting, which is located between the rail¬ 
road track and a street car track, in the 1100 block of Kenil¬ 
worth Avenue. N. E.? 

A. Yes. sir. I took you right to the spot I hid the gun. 

Q. Is that also the same place you took Curt and his wife 
the night you recovered the gun and turned it over to Curt? 

A. Yes, sir. 

Q. Do you also remember seeing Daniel Weaver, this after¬ 
noon. and his denying having seen you since the shoot¬ 
ing? 

79 A. Yes, sir. 

Q. Have you ever been in the Army? 

A. Yes. sir. I was in the U. S. Army between three and four 
months. 

Q. Are you now receiving a pension from the Army? 
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A. I was up until the time of the shooting. I was getting 
twelve dollars a month. 

Q. Have you applied for your pension since this shooting? 

A. No. sir. 

Q. Why? 

A. Because I know that if I was to apply for the pension I 
would be picked up by the police for murder. 

Q. After the shooting, did you continue using the naihe of 
Willie Bullock? 

A. I kept the name of Willie Bullock up to about a month 
after the shooting. Then I changed it and I disposed 6f all 
papers on me with that name on them. 

Q. Why did you change your name? 

A. To keep the police from picking me up. 

Q. When you unloaded the gun at the railroad track,; how 
many shells did you take out of the gun? 

A. I don't know how many empty ones or how many loaded 
ones I shook out of it. 

Q. Why did you shoot Officer George W. Shinault? 

A. I don’t know. 

Q. Do you know where Curt and his wife were at the time 
of the shooting? 

A. No. sir. I don’t know. 

Q. How far was you from Susie at the time you fired the 
pistol? 

A. The last I remember she was right by me. 

80 H. E. C. W. J. L. A. M. T. Willie 

Bullock. 

Q. After the shooting, do you remember Curt throwing a 
brick at you as you was running through the house? 

A. No, sir. 

Q. Where did you first learn that Officer Shinault was dead? 

A. On a subway train in New York City. 

Q. Is there anything further that you want to add to your 
statement at this time that has not already been mentioned? 

A. Right at this present time. I've told you everything I 
remember. 

Q. Can you read and write? 

A. I can sign my name and I can read a few words. 

Q. How far in school did you go? 

A. To the first grade. 

Q. Willie Bullock, you have heard me read your statement, 
my questions to you and your answers to them. I now ask 
you if your statement and answers are true and correct, so- far 
as you know? 

A. Yes, sir. 
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Q. Have you also made a true statement, of your own 
free will, about this shooting, without promises or force being 
made or used by anyone to obtain the same? 

A. Yes, sir. it is a true statement and I have made it of 
my own free will. 

Willie Bullock. 

Witnesses: 

Aubrey M. Tolson. D. B. 

W. J. Liverman 

Completed at 11:55 P. M.. April 30, 1939. hec. 

H. E. C. 12:00 m. 4/30/30.” 

81 Whereupon Daniel Weaver, was recalled to the stand 
as a witness for the United States and testified sub¬ 
stantially as before. 

Whereupon Nannie Pearson was recalled to the stand as a 
witness for the United States and testified substantially as 
before with the following additions: 

That she had seen defendant on two occasions at police 
headquarters after defendant’s return to this city under arrest, 
the first time being a Saturday night and the second time upon 
a Sunday, time of day not recalled; that her husband was 
with her; that she did not remember if Susan Fletcher was 
there or not; that she saw no blood or marks of violence upon 
defendant at either time; that defendant at the place men¬ 
tioned and on the Sunday afternoon referred to, said to Curtis 
Pearson that the gun belonged to Curtis Pearson; that Nannie 
Pearson, witness, denied that it was Curt’s gun; that witness 
knew the gun belonged to a man named “Shorty”; that de¬ 
fendant then stated defendant and Curtis Pearson and Nannie 
Pearson went out and got the gun later; that Nannie Pearson 
said she didn’t know about that because she had never seen 
the gun; that witness knew nothing about the gun nor about 
where it came from of her personal knowledge but heard the 
officers talking about it; that she knew nothing about a gun 
being in evidence the day of August 14, 1932. 

Whereupon Curtis Pearson was recalled as a witness for 
the United States and testified substantially as before, with 
the following additions: 

That witness and defendant and Susan Fletcher did not 
drink together at 37 F. St., N. W., on August 14. 1932; that 
witness and defendant and Susani Fletcher did not sit to¬ 
gether at 39 F. St., N. W.; that defendant did not turn a 

82 gun over to witness after the shooting; that he saw 
defendant at Police Headquarters one night after de¬ 
fendant’s arrest; that at that time defendant said to the offi¬ 
cers, in the presence of witness, that witness had advised 
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defendant to flee, and that witness stated to the defendant at 
that time and place that defendant’s statement was untrue; 
that on August 14, 1932, witness did not at any time give 
defendant a gun; that witness could not recall any particular 
thing which occurred on the 13th of August, 1932; that wit¬ 
ness recalls the events of August 14, 1932, more clearly than 
those of other days because of the fact Officer Shinault was 
killed upon that date. 

Whereupon Mr. McLaughlin, announced that the case for 
the United States was complete. 

Whereupon Mr. McKenzie, after a conference with the 
Court and Counsel at the Bench, announced he desired to 
make a motion. 

_ • 

Whereupon the Court ordered the jury to retire. 

Whereupon Mr. McKenzie made formal motion for a di¬ 
rected verdict of “Not Guilty” as to Murder in the First De¬ 
gree, and (Transcript, Vol. 5. p. 606): 

“The Court. I think I would like to hear from counsel for 
the Government on what testimony you rely on for premedi¬ 
tation and deliberation. 

“Mr. McLaughlin. It is my understanding, as far a^ pre¬ 
meditation and deliberation are concerned, that time is not 
an element of it. 

“The Court. I agree with you on that. 

“Mr. McLaughlin. There is the case of Aldrich v. United 
States, 60 Appeals, D. C., 45. In that case it stated: that 
deliberation and premeditation may be instantaneous In 
other words, it is not a question of time. Some people 
83 may premeditate and deliberate in a shorter time! than 
others. 

The theory on which the Government presented the case is 
that fact that defendant, Willie Bullock, was standing in 'front 
of 39 F. Street and he had the intention prior to the arrival 
of the officer to kill Susie Fletcher. 

Susie Fletcher’s testimony is that he had threatened her 
life and that it was going to be her last night on earth, j She 
went further and said that she was given her choice as to 
whether she wanted to die drunk or sober. 

There was further testimony on the part of Willie Pear¬ 
son that when he saw them standing there he saw defendant 
Bullock put the gun two or three times into the mouth of 
Susie Fletcher. 

Now, under those circumstances, there is no question aibout 
the defendant’s frame of mind at that time. In other words, 
he had formed the intention to kill someone. In that! con¬ 
dition and realizing the approach of the police officer, who 


i 
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was in full uniform, and getting sight of the officer, whom he 
saw coming down the street and saw him, from the testimony 
in this case, some distance before he got to the defendant, and 
knowing that he at that time had the gun in his hand and 
that he had made threats against Susie Fletcher to take her 
life, and seeing the officer and knowing that if the officer found 
him in that position he would take him under arrest and he 
would be charged with the offense of attempting to kill or 
do great bodily harm to Susie, as soon as he saw that police 
officer he premeditated and deliberated to shoot and to kill 
that officer to avoid being arrested. 

■*#**# 

I say that there was ample time to form the idea in his 
mind to kill this officer. He held an opportunity to see him 
(Transcript, Vol. 5, p. 60S), coming. He came from 
84 some distance. 

There is testimony about the condition of the body 
of the deceased at the time of the inquest. 

There is some testimony that the officer came up and said, 
‘What is going on?’ 

Whether or not this man shot him to avoid being arrested 
at the time, no one knows. I say that under those facts 
there was plenty of time for him to deliberate and premeditate 
and that he did deliberate and premeditate to shoot and kill 
this officer. 

The Court. Is that the only case in which you can infer 
premeditation and deliberation to kill those circumstances. 

(Transcript, Vol. 5. p. 609): 

Mr. McLaughlin. There is enough here to let it go to the 
jury on the charge of first degree murder. 

The Court. I will hear you on that. 


The Court (interposing). Let me ask you (Mr. McKenzie) 
this question: Have you found any case where the court 
has upheld the commission of a first degree murder on the 
basis of killing alone? 

Mr. Vilas. On what? 

The Court. On the basis of the killing alone. It is un¬ 
doubtedly the law that you can premeditate and deliberate 
in an instant. 

Mr. McKenzie. That is not the rule in this District, and 
I quote from the Bostic case, which is reported in 6S Appeals, 
D. C., 167. 

The Court. Let me get that reference. 

Mr. McKenzie. 6S Appeals, D. C., 167. 
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The Court states: j 

This Court has stated the applicable rule in 
85 Aldrich v. United States, 60 Appeals D. C. 145, as 
follows: ! 

‘Deliberation and premeditation may be instantaneous. 
Their existence is to be determined from the facts add cir¬ 
cumstances in each case. It is a question, under a proper 
charge by the court, for the jury to determine/ 

The Court there states what the rule had been. The; Court 
then goes on, quoting a large number of cases, on all of! which 
I have briefs with me, and makes this observation: 

‘In other jurisdictions the courts have insisted that' some 
appreciable time must elapse in order that (Transcript, Vol. 
5. p. 610), reflection and consideration may occur/ 

Then the Court says: 

‘This is the better statement of the rule/ ” 

Whereupon the Court dismissed the jury for the balance 
of that trial day and the argument before the Courtj upon 
the said Motion continued as follows: 


“Mr. McKenzie. In 6S Appeals D. C. the Court is dis¬ 
cussing a rule laid down in 60 Appeals D. C., which says 
that some appreciable time must elapse in order that jreflec- 
tion and consideration amounting to deliberation may loccur. 
The Court says that is the better statement of the rule. 

Your Honor, these two words, ‘deliberation’ and ‘premedi¬ 
tation/ in law and in fact have a well-known meaning! For 
a person to deliberate upon a proposition means that it! must 
be conceived in his mind, and that having been conceived 
in the mind, he then ponders upon it, he turns it over in his 
(Transcript, Vol. 5, p. 611). mind, he decides whether to do 
the act upon which he is deliberating, or not to do the act 
upon which he is deliberating. 

This act must be, as the book says, a premeditated 
S6 act, ‘meditating’ meaning to think about, and; ‘pre¬ 
meditating’ meaning something which has been thought 
upon before. 

Therefore, “premeditation,” necessarily in the murder of 
this Officer Shinault, means that this man must have! pon¬ 
dered upon the proposition of killing Shinault and 1 then 
thought it over before he ever saw’ or knew of Shinault, and 
then, having done that, he must have furthermore delib¬ 
erated and considered the advisability, pro and con, as to 
whether or not he should shoot that man— 


The Court. (Interposing.) What do you say about that with 


reference to the time before he shot Shinault? Suppotee he 


! 
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saw him coming and conceived the idea that he should have to 
kill him? 

Mr. McKenzie. I should say in that case it would be a ques¬ 
tion of fact for the jury. We cannot speculate upon what 
he did. We have heard this case from the lips of witnesses 
put on that chair by the Government. There is not one 
witness who put his hand on that Bible and said, directly 
or indirectly, or by innuendo, that he ever did see the police¬ 
man. The only place where he says anything about it is in 
the confession, and he said. ‘I never did see him. I don’t 
know where he came from.’ 

We have the testimony of Fletcher that ‘he and I stood 
in such a position that our backs had be to turned in the 
direction from which the policeman came.’ 

(Transcript, Vol. 5. p. 612). 

We have the testimony of Pearson, certainly a hostile wit¬ 
ness. if any ever was seen, and his testimony was that the 
back of the defendant was turned toward the street, the direc¬ 
tion from which the officer came. 

The facts elicited by your Honor from the witnesses put 
on by the Government established beyond the possi- 
87 bility of a doubt that this man was not facing the officer 
at the time he approached him and was shot, and the 
burden is not upon us to prove; the burden is upon the 
Government. 

This proposition of presumption of innocence, this proposi¬ 
tion of reasonable doubt, this proposition of burden of proof 
is the burden of the Government to prove beyond a reason¬ 
able doubt that he was in a position to see the officer, that he 
did see the officer, that he shot the officer, having seen him, 
having formed the deliberate and premeditated intention to 
kill him and with malice aforethought in his heart. 

Beyond that, he might have shot the officer maliciously, it 
might have been a malicious shooting, but it would be murder 
in the second degree in that case. 

Even if he had seen the officer, if the evidence showed 
that he had seen the officer, and. having seen him. immediately 
shot him without any deliberation, without any premedita¬ 
tion. but with a malignant and venomous heart, then it 
would be murder in the second degree. 

There is a close question here, your Honor, and the burden 
of proof is over there, not over here. 

***** 

The Court. Is there any evidence, as Mr. McLaughlin says, 
that this man saw the officer approaching him? I am a little 
hazy on that. 
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Mr. Vilas. We have not any in mind. 

The Court. I mean prior to the time he spoke. ; 
(Transcript. Vol. 5, p. 614), 

Mr. Vilas. 

***** 

I submit that the arguments that may have been had 
between Susie and Willie Bullock do not go at all to 
SS show premeditation to shoot the officer. Whatever may 
have been his intention as to Susie does not indicate 
that he wanted to shoot the man in question. There was no 
purpose, no deliberate, premeditated intention to shoot; that 
man first. No evidence was adduced to show that he saw 
him at all. There was no reason for doing it. no implied 
malice. He was not under arrest, he was not under suspicion, 
he had committed no crime. 

This man had on a white shirt, and the first thing Willie 
knew, very considerably and entirely under the influence of 
intoxicating liquor, was that he stood there. How could ithere 
be. if the Court please, premeditation and deliberation within 
the scope of the decisions with which this Court is famjiliar? 
We submit the Government has not shown anything, i This 
cannot be a case of first degree murder. 

# * (Transcript, Vol. 5. p. 615), j 

The Court. What is your recollection of the evidence ias to 
the time the man first saw the officer? You said ini your 
argument a moment ago he saw him coming. My recollection 
of the testimony is that the first time he saw him was when 
he heard the voice and that when he turned the shot occurred 
almost instantaneously.” | 

Whereupon Mr. McLaughlin stated to the Court that it 
was his recollection of the evidence that it definitely put de¬ 
fendant in a position where he did see the officer who! was 
shot when about 5 feet from the defendant. 

(Transcript, Vol. 5. p. 617): 

The Court. It is my understanding that the Government 
has to adduce evidence from which the jury might infer; pre¬ 
meditation. The matter did give me a little concern before 
the motion was made in this case. The evidence to my mind 
has been somewhat meagre on the subject of the forma- 
89 tion of a design or purpose to kill and then a turning 
over of it in his mind. | 

I know the Bostic case, and I quite agree with you that the 
Bostic case holds that it is not required that that deliberation 
extend over any particular time. i 

The one thing that bothers me about submitting this on 
first degree is whether there is any evidence from which, any 
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premeditation may be inferred. If there is. then it is my duty 
to present it. 

Mr. McLaughlin. May I say this, if your Honor please: 
With that thought in mind, what would your Honor say the 
Government would have to prove under the circumstances? 

The Court. In some of these cases you have some circum¬ 
stances arising and an ^lapsing of sometimes one, two, and, 
I (Transcript. Vol. 5. p. 61$). think in this Bostic case, some¬ 
thing like three minutes. There had been some circumstances 
which gave rise to some design or motive on the part of the 
defendant to do something. 

Of course, in this one particular case the way it impresses 
me from the evidence is that the officer was right on top of 
them, and almost momentarily the man pulled the revolver 
and shot him. Of course, there is no question on earth about 
that being malice, and malice aforethought. But I was won¬ 
dering if there was any testimony or must there be any testi¬ 
mony of purposeful and deliberate killing? You can infer a 
purpose from those circumstances. That is why I am trying 
to find out if any of vou counsel has found a case which savs 
you can infer a purposeful killing or infer deliberation from 
the killing. If that is so. then it is my duty to submit the case 
on first degree murder. 

Mr. Vilas. We are confident there isn’t such a case. 

The Court. I wish you would look it up. I am going 
90 to look it up and try to find it myself. It is. of course, 
a very bad killing. Whether the defendant is respon¬ 
sible or not will have to be decided by the jury. But I do 
want you to give careful consideration to the question of what 
the law is. because unless you can infer a deliberation or a 
premeditation from a killing, or unless you can show some 
evidence of it that I don't have in mind right now. it may be 
that we cannot submit this on a charge of first degree murder. 
I am not prejudging it at all. I want to read these cases 
again, and I want to read the testimony. 

Mr. Vilas. May we submit some cases in the morning? 

The Court. It will have to be rather early, because I want 
to get this matter underway early in the morning. 

Mr. Vilas. Then, we shall endeavor to do it this evening. 

The Court. If you can get them to my office by nine in the 
morning, that will be satisfactory. 

Mr. Vilas. May I still point out to the Court that the stat¬ 
ute joins the two—deliberation and premeditation? 

The Court. I am familiar with that. 

Mr. McLaughlin. From the evidence here, the only thing 
I can see that the Government would have to show in addition 
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to the evidence it has shown, in order to leave no doubt about 
it, would be that the defendant himself had made some ex¬ 
pression that he intended to kill the officer. I don't know 
what else we could show. i 

The Court. Sometimes the Government might have a hard 
time proving its case. But you do not concern yourself jwith 
what you have to show in any case; it is what you have to 
show here. I don't have any doubt that if he had seen; this 
officer, two or three blocks away and said, “here comes the 
officer. If he interferes with me. I'm going to bump hiimoff,” 
we would then have plain evidence of premeditation. 
91 But in this case, if he shot at him. he is presumed to 
intend the consequence of his act. But was there a 
sufficient lapse of time there to show, first, a desing and pur¬ 
pose. and then a turning over of it in the mind? The whole 
idea of first degree murder is that there must be a turning lover 
of it in a cool mind. Did he have time to do it? Of course, 
it can be said that one can turn it over just as quickly as he 
can think. There is no question about that. 

Mr. Vilas. Isn’t the Court (Transcript, Vol. 5, p. 620), 
justified in taking into account the intoxication of the defend¬ 
ant ? 

The Court. I think the jury would have to do that. I think 
that is an element, yes. but I do not undertake to pass upon 
that at this time. 

Mr. Vilas. We submit that the Court is entitled to take 
that into consideration. 

The Court. I think if that were overwhelmingly so I c0uld 
take it into account. i 

Mr. Vilas. If it attacks the senses. 

The Court. I am familiar with the rule. j 

What I should like to find out is this: I have in mind some 
decision, somewhere, that says guilt of first degree murder may 
be inferred from the killing itself. * * *. I 

The Court. * * * inferring deliberation from the mere 

killing itself. 

(Transcript, Vol. 6, p. 624). j 

The Court. * * * I am prepared to rule on this motion. 


In this case the evidence seems to indicate that the defend¬ 
ant was quarreling with his common law wife and that he was 
threatening to kill her. It also appears that he had been 
drinking. He might well have been in an ugly mood 
92 and not want anyone to interfere wdth him. The evi¬ 
dence tends to show he might have seen the policeman 
in uniform approaching. If he shot simply to frighten the 
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policeman, the defendant himself might have been shot. 
Therefore, the evidence seems to justify the inference that he 
might have had a purpose to kill. The fact that he fired two 
shots is some evidence which might fortify this view. 

If the defendant, not wanting anyone to interfere with his 
ugly mood toward his common law wife, decided to kill the 
(Transcript, Vol. 6. p. 625) officer, must I say he could not 
have turned this thought over in his mind? It is true the 
time was short, but the law seems to indicate it is the fact 
of the turning it over in one’s mind, rather than the length of 
time, which controls. 

After giving the matter a great deal of thought I have con¬ 
cluded that the question seems to be one of fact for the con¬ 
sideration of the jury, rather than one of law, and therefore 
I overrule the motion, and. of course. I grant you an exception. 

Whereupon the jury was recalled and Betty Jane Salisbury 
was called as a witness for the defense and testified substan¬ 
tially as follows: 

That on August 14. 1932. witness resided at 43 F St., N. W., 
Washington. D. C.. and on the evening in question she was 
sitting at a front window in her house; that she saw an officer 
go to the door of 39 F St.. N. W.; that she could see from the 
window, very distinctly and plainly, that he was a policeman; 
that she heard a gun fired, saw the officer turn back to the 
street and fall; that she judged the officer was about a foot 
or a foot and one-half from the door at the time; that she 
didn’t see “nobody make no noise at all’*; that she felt badly 
and then went to a drug store for a restorative and knows 
nothing further. 

Whereupon Henry Downs of 232 C St.. N. E., was 
93 called as a witness for the defense and testified sub¬ 
stantially as follows: 

That he had known defendant for approximately 25 years 
and knew that defendant’s reputation for peace and good 
order was good. That he has not seen him since 1932. 

Whereupon Susan Fletcher was recalled to the stand as a 
witness for the Defense and testified substantially as follows: 

That she had never given Willie Bullock $300; that she had 
never stated to anyone at any time or place that defendant 
shot the officer; that she did not state in the office of Mr. 
McLaughlin that she wanted to see defendant get life but did 
not want a conviction which would involve death; that she 
recalled Mr. McLaughlin advising her not to tell any lies about 
the case; that she left 39 F. St.. N. W., because the three men 
from the Bonus Army were staying there and showing her 
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“too much attention’'; that defendant had never acted toward 
witness as he did on August 14, 1932, on a previous occasion, 
and that witness believed his intoxication was responsible for 
his mean conduct; that she heard these Bonus Army men 
threaten as follows. (Transcript, Vol. 6. p. 641) ; 

“Q. Just what did they definitely say? Whom did they 
direct the threats against? 

“A. They never called no man, but they said. ‘We got the 
man on the spot who shot the veteran’.”; 
that witness did not say anything to the District Attorney, 
Mr. McLaughlin, while in his office prior to trial, about the 
Bonus Army men, for the reason she was not asked ajbout 
them; that. (Transcript. Vol. 6. p. 646); 

“A. Yes, sir. but he (defendant) isn’t so goo’, the way he 
treated me. at all. but still I am for the right.”; 

that witness never made any effort to get in touch jwith 
94 defendant. 

Whereupon Willie Bullock was called as a witnejss in 
his own behalf and testified substantially as follows: j 

That he had separated from Susie Fletcher the morning 
prior to August 14. but on August 14 he sent word to her to 
come back. He further stated that on August 14, 1932. he 
went to her and asked her to come back and live with him,, but 
she refused unless he changed his place of living, and after 
telling her he would, he did bring her back in a cab; that they 
came to the house and stopped in front; that she stated it 
w*as too hot there to go in. They went next door to buy a 
half pint of whiskey, which he and Susie drank. After this 
he bought another half pint of whiskey; that Susie drank 
some and he drank the rest; that he did have a pistol and Itold 
Susie that if she did not come home with him something ^vas 
going to happen to her; that he did remember dropping the 
gun several times and also when he and Susie returned tq 39 
F St. he saw some bonus men standing in the doorway of 39 
F St. He stated that suddenly he went upstairs to the Starks’ 
room and borrowed the gun and that he, Curtis Pearson, and 
Nanie Pearson then drove over to Susie's house. Later tjhat 
day they went to Douglas Court. From there they went to 
watch the ball game. He also stated that after the killing; he 
lived in Newark for about three years; that he worked for 
Schofin Brothers; the doctor dismissed him from the job be¬ 
cause he was having trouble with his injuries; that he could 
not work on account of his head; that he did not get any car¬ 
tridges for the gun received from Starks; that he estimated 
that on the day of August 14. 1932, up to the time of the 

2791C1—40- r» i 
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shooting, he had consumed about three quarts of whiskey: 
that he did not know that he shot the officer; that he did not 
see anyone else shoot him. 

Whereupon Aubrey M. Tolson was recalled to the stand as 
a witness for the United States and testified as follows: 

That he did not strike the defendant with his hands or rub¬ 
ber hose, nor did he kick him about the body on April 29 or 
30, 1939. 

Whereupon William Liverman was recalled to the 

95 stand as a witness for the United States and testified 
as follows: 

That he did not beat the defendant with a rubber hose, 
strike him with his hands, nor did he kick the defendant; also 
that he did not see Officer Tolson beat the defendant. 

Whereupon H. E. Caranfa was recalled to the stand as a 
witness for the United States and testified as follows: 

That at no time in his presence did he see Officer Tolson or 
Liverman strike the defendant with a rubber hose nor kick 
him about the body or legs. 

Whereupon the testimony was closed and the instructions 
to the jury settled. 

Whereupon the defense renewed its motion for a directed 
verdict as to First Degree Murder, which motion was over¬ 
ruled and exception noted. 

96 Whereupon the Court charged the jury as follows 
(Transcript, Vol. 7, p. 811): “Members of the jury, I 

am sure I do not need to tell you that this case is one of im¬ 
portance. It is important from the point of view of the 
Government, because crimes of this character are important to 
be solved justly and correctly. It is important from the point 
of view (Transcript, Vol. 7, p. 812) of the defendant, because 
his life or his liberty is at stake. In approaching the consid¬ 
eration of a problem of this sort, I want to say to you that I 
hope you will live up to the judicial state of mind which is im¬ 
portant for jurors as well as it is important for judges. You 
should not be swayed in this case by sympathy; because sym¬ 
pathy, when it defeats a just rendition of a verdict, brings 
about an unhappy and improper state in any community. On 
the other hand, you should not be influenced by a prejudice 
in a case of this type. If you let inflamed feelings control 
your judgment, then you do an injustice and you bring about 
a bad state of affairs in the community. If you are to be 
ideal jurors or what I sometimes refer to as good jurors, you 
are going to approach this case dispassionately and judicially, 
and try to analyze these facts out, fitting them into the law 
as I shall give the law to you. and not be swayed in your judg- 
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ment by any sympathy on the one hand or any prejudice on 
the other hand. An important case is involved. You should 
approach it with calm, deliberate minds, taking the lawi from 
the Court, and applying the facts as you find them to the law, 
as the Court gives the law to you. 

In that regard, I w’ant to say to you that the experience 
of the ages has taught us that unfortunate results follow *vhen 
a judge imposes or attempts to impose his will or views upon 
a jury, with regard to the facts. The determination 

97 of facts in the case, under our law, is left to a jury of 
twelve. Likewise, the experience of ages has developed 

an unhappy result follows when jurors undertake to decide 
what the law is. So, therefore, you will take the law i as I 
shall give it (Transcript, Vol. 7, p. S13) to you, and you will 
decide the facts as you determine them. Insofar as the law 
is concerned, you should not bend it or change it; and insofar 
as the facts are concerned, you should not yield to any thought 
that you think I might have. I do not believe you have been 
able to fathom any thought that I have; but if you have, or 
if you, think you have, been able to fathom it, do not be con¬ 
trolled by it; because in arriving at the facts and the infer¬ 
ences from the facts, you act solely on your own responsibility, 
and are not guided by the Court. 

In this case, as you have been told, the defendant is charged 
with the crime of murder in the first degree, which—if you 
find the defendant guilty of this offense—would require that 
he be electrocuted. Under our law it is possible, where njiur- 
der in the first degree is charged, that a jury, if it finds. an 
unlawful homicide or killing has occurred and yet does not 
find that the unlawful homicide or killing amounts to £rst 
degree murder, might render a verdict of a less degree of homi¬ 
cide. So that, under this indictment, if you should conclude 
that unlawful homicide was committed and the facts do not 
justify a verdict of murder in the first degree, you would have 
the right to return a verdict of either murder in the second 
degree or manslaughter, accordingly, as you should find £he 
facts establish the offense as I define it to you in law. 

Therefore you have the right, in this case, under the law, 
to render any one of four different verdicts: first, guilty 
of murder in the first degree; second, guilty of 

98 murder in the second degree; third, manslaughter; or 
fourth, not guilty. 

In defining the law which is applicable to this case, I shall 
mention to you the elements which go to make up the (Tran¬ 
script, Vol. 7, p. 814) particular crime which I am undertaking 
to explain to you; and it is the law that unless you find that 
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the evidence satisfies you beyond a reasonable doubt—as I 
shall more fully define it to you a little later on—that each 
element of the particular crime has been proved, then you 
must acquit as to that particular crime. In other words, it 
is necessary for the Government to prove each and every ele¬ 
ment of the offense which is charged, and the Government 
must prove that by that degree of evidence which is known 
in evidence as evidence which satisfies a jury of twelve beyond 
a reasonable doubt. 

In the beginning, if you should find that this defendant did 
not kill Officer Shinault or if you should have a reasonable 
doubt as to whether he killed him or not. that would end the 
case, and you should render a verdict of not guilty. There¬ 
fore, you should first decide in this case whether a bullet or 
bullets from a gun held by the defendant killed Officer 
Shinault. If you find they did not or if you have a reasonable 
doubt as to whether they did or not. you will return a verdict 
of not guilty. 

However, if you should find that the bullets from the gun 
of the defendant did kill Officer Shinault, you then approach 
a consideration as to whether the killing was unlawful and, if 
it was unlawful, whether it was first degree murder or second 
degree murder or manslaughter, as I shall define these crimes 
to you. 

Now, murder in the first degree is the killing of another 
purposely and with deliberate and premeditated malice. 
99 Murder in the second degree is committed where one 
kills another with what is known as malice afore¬ 
thought. You will (Transcript, Vol. 7, p. S15) note that in 
order to convict either of first or second degree murder, you 
must find that the killing was with malice. Therefore, when 
I define to you the term “malice’’ you will accept that defini¬ 
tion as applicable both to first degree and to second degree 
murder. 

In first degree murder, where life pays the forfeit, the kill¬ 
ing must be intended; that is. there must be a purpose to kill; 
and if there is no purpose to kill, it is not proper, under the 
law, to convict of first degree murder. In addition to this ele¬ 
ment of purposeful or intentional killing, there is also the 
element of premeditation and deliberation which is necessary 
to find in order to convict of first degree murder. Premedita¬ 
tion to kill, prior to the act resulting in death. You would 
apply the question: Did the defendant form an intention to 
kill Officer Shinault at some time before he committed the acts 
which are charged against him? If he did then he formed the 
purpose to kill and he premeditated to kill him. 
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Then there is the element of deliberation which is necessary; 
and deliberation is the turning over in one’s mind of a thought 
or intention. It is a consideration or a reflection upon the 
intention or design. I think I can make that plain by saying 
to you that if a party approaching me should arouse in my 
mind a purpose to kill him. and I would kill him immediately, 
without giving any second thought to it or any consideration 
of it whatever. I would do so without any deliberation or pre¬ 
meditation. I would make up my mind to kill him. ;but I 
would not give it that second thought or that premedita- 
100 tion. that deliberation which is necessary to make a 
first (Transcript, Vol. 7. p. 816) degree murder. How¬ 
ever. if I did make up my mind to kill him and then turned 
that thought over in my mind—possibly reflecting on the 
consequences, possibly hesitating as to whether I should! do it 
or not—or if 1 turned it over in my mind in any way,! even 
though it be in a brief moment of time, that would be delibera¬ 
tion. It does not mean that you have to study over the; mat¬ 
ter for hours or minutes, but it does mean you must think it 
over and turn it over in your mind. So that if you have a 
purpose to kill and have the killing follow without any turn¬ 
ing over whatever in the mind, that is not first degree murder. 
You have to have the purpose to kill, premeditation, and the 
deliberation or turning over in the mind in any case, to cause 
the defendant to forfeit his life as would be the case ini first 
degree murder. j 

Now, at this particular point I want to repeat to you what 
I have heretofore told you: that the element of malice is 
necessary to be found in both first degree and second degree 
murder. Malice, as used in the law, does not mean hatred, 
ill will, or passion as it is usually understood by a lavinan. 
In law and as it is involved in this case, malice is the inten¬ 
tional doing of a wrongful and evil act, to the injury of an¬ 
other, without legal justification. It has been otherwise 
defined as a wilful or wanton disregard of the rights of an¬ 
other. There may be hatred, ill will, or vengeance, but; this 
is not necessary to constitute malice; and. as I indicated to 
you. malice must exist in both first degree murder and in the 
crime of second degree murder. 

So, when we summarize and state briefly what first degree 
murder is. we say that it is a purposeful killing, one in 
(Transcript, Vol. 7. p. 817) which a defendant makes 
101 up his mind to kill another, that he deliberates land 
thinks over the matter of the killing, whether briefly or 
for a long time; then he proceeds to carry out that purpose, 
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by inflicting mortal wounds upon another, and of course with¬ 
out any justification and without any lawful right to do so. 

Now, murder in the second degree is a less degree of murder 
than has been described, and is defined in our statute as the 
killing of one person by another with malice aforethought. 
In this type of murder, it is not necessary to have a purpose or 
intent to kill, nor is it necessary to deliberate over this purpose 
in a calm mind, or premeditate an infliction of the mortal 
wound. In this type of case however, while there is no neces¬ 
sity to find an intention to kill, there must be the willful doing 
of a wrongful or unlawful act. If one intentionally and wrong¬ 
fully does an act so dangerous and serious that it might reason¬ 
ably be expected to cause death, and the act results in death, 
the party is guilty of second degree murder. It is the wanton 
and reckless disregard of the rights of another that consti¬ 
tutes malice aforethought. It is not the same as deliberation. 
As I have said to you, a purposeful and deliberate killing is 
first degree murder. So. therefore, this malice aforethought 
is the wrongful doing of an act in wanton and reckless disre¬ 
gard of the rights of another; and if in the doing of such an 
act. a killing occurs, the party is guilty of murder in the 
second degree. 

The third type of unlawful homicide in this jurisdiction is 
known as manslaughter. That has been defined as the un¬ 
lawful killing of one human being by another without malice 
(Transcript. Vol. 7. p. S18) aforethought. In this type of 
case there is a killing without justification or excuse, yet the 
killing is not done with that mental state which I have 
102 defined to you as malice. If there was adequate provo¬ 
cation for the killing, which provocation was caused by 
the deceased, and sudden hot blood or passion ensued, as the 
result of which the reason of the defendant was so obscured or 
disturbed that he acted rashly without deliberation or con¬ 
sideration and he acted passionately and not according to the 
dictates of judgment, then the crime is manslaugher, and not 
murder. 

In order that the provocation should be adequate in order to 
give rise to this hot blood which would reduce the crime to 
manslaughter, the provocation must be such as would have 
had a like effect upon the mind and emotions of the average 
man. under the same circumstances, that is to say. the man of 
ordinary" self-control. There must be such provocation as 
would make the mind incapable of cool reflection. To reduce 
an unlawful homicide from murder to manslaughter, there 
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must bo both the adequate provocation which I have;men¬ 
tioned and also the hot blood resulting from the provocation. 
If you found an adequate provocation existed, or existed in 
this case, and you should find that it rendered the defendant 
deaf to the voice of reason, so that the act—though inten¬ 
tional—of death was not the result of malignity of heart, but 
was imputable to the human infirmity, then the crime was 
manslaughter. i 

Now having defined to you what is murder in the first degree 
and what is murder in the second degree and what is man¬ 
slaughter. it becomes your duty, if you find that the (Tran¬ 
script, Vol. 7, p. 819) defendant killed Officer Shinault, to apply 
these definitions to the facts which you find to exist in this 
case. If you should find that the defendant wrongfully killed 
Officer Shinault. you would then consider whether the killing 
was an intentional one—one which had been deliberated 
103 over—in which event the crime would be murder in the 

first degree; or whether the defendant wrongfully killed 
the police officer but did not have a deliberate and premedi- 
tated intention to kill him. that is to say. had not made up his 
mind to kill him. or. having made up his mind to kill him, did 
not turn that thought over in his mind, by way of meditation 
before the killing occurred. If you found that to exist,! and 
that sate of facts to exist, and found this malice or wanton dis¬ 
regard of the rights of the other to have occurred, then the 
crime is murder in the second degree. i 

Then of course you would undertake to apply the facts to 
the definition of manslaughter, as I have given it to you. 
Under the circumstances of this case, was there any adequate 
provocation? If there was adequate provocation for passion 
and hot blood, did that result in passion and hot blood.land 
did the passion and hot blood bring about the killing ofj the 
deceased? If so. if you find those facts existed, the crime 
would be manslaughter. Of course, all of these assumptions 
which I mention to you are based upon your finding that! the 
defendant killed Officer Shinault. 

Now. in this case the defendant’s counsel maintain that 
even according to the Government’s contention that thci de¬ 
fendant made up his mind to kill the officer—which they 
deny the defendant did—yet the actual shooting wa$ so 
(Transcript. Vol. 7, p. 820) instantaneous, after the defend¬ 
ant made up his mind, that he could not have been said to 
have deliberated or turned over in his mind such a purpose 
to kill. On the other hand, the Government’s counsel main¬ 
tains that the defendant made up his mind to kill the police 
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officer, that it does not take any particular length of time for 
him to turn the thought over in his mind, and that 

104 under the circumstances of this case you should find 
that the defendant did form the purpose to kill and 

also did turn over that thought in his mind, by way of delib¬ 
eration. If you believe that the defendant did not have a 
purpose to kill the police officer or that, having formed a pur¬ 
pose to kill him. he did not turn the thought over in his mind, 
either because he did not have time to do so or for any other 
reasons, you should not convict him of first degree murder. 
If you have reasonable doubt on this subject—since it is the 
duty of the Government to convince you beyond a reason¬ 
able doubt—you should not convict him of first degree mur¬ 
der. 

On the other hand, if you believe that the defendant did 
make up his mind to kill this police officer and did in fact turn 
over that thought in his mind and, having turned it over in his 
mind, did shoot him and kill him. then your verdict would be 
murder in the first degree. As has been stated to you hereto¬ 
fore. it floes not take any appreciable length of time to turn a 
thought of that kind over in your mind. However, you must 
find that that actually did occur. 

If a police officer sees any crime being committed, he has 
the right and duty to make an arrest without a warrant. If a 
police officer has reasonable ground to believe that a felony or 
a crime which is punishable by imprisonment in the (Tran¬ 
script. Vol. 7. p. 821) penitentiary has been committed, and 
has reasonable ground to believe that a certain party is the one 
who committed the felony, the police officer has the right to 
arrest such a person without a warrant. Now. if you believe in 
this case that the defendant resisted a lawful arrest by Officer 
Shinault while the officer was in the performance of his duty, 
then the defendant would be guilty of one of the three crimes 
which I have defined to you; if the defendant knew a police 
officer was approaching him and was about to arrest 

105 him for a crime which the defendant had committed or 
was committing, and in an effort to resist his arrest the 

defendant purposely and of his deliberate and premeditated 
malice killed the officer, then the crime is murder in the first 
degree. 

Under these same circumstances, if you should find the 
killing was without provocation, was due to the wanton and 
willful act of the defendant, in disregard of the rights of the 
officer, and was done with no purpose on the part of the 
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defendant to kill, or, if you find such a purpose existed, it 
was done without any deliberation on that purpose, then the 
crime is murder in the second degree. 

If you should find the defendant did not know Mr. Shinault 
was a police officer, but for some reason—whether it be dark¬ 
ness of the night, drunkenness, or some other reason—believed 
him to be one trying unlawfully to arrest him, and as the Result 
of such belief, acting as an average man would act under the 
same circumstances, was lashed into a passion—what we call 
hot blood—and that resulted in the killing of the officer,j then 
the crime would be manslaughter. 

There is evidence in this case to the effect that the ('|Tran- 
script, Vol. 7, p. 822) defendant had been drinking intoxicating 
liquors before Officer Shinault was shot; and the claim is made 
that, even though you may believe it was the defendant who 
fired the shots which killed Officer Shinault. yet you \Vould 
not be justified in finding him guilty of murder in the first 
degree for the reason that his mind was so affected by liquor 
which lie had drunk that he was not mentally capable of 
deliberating on a purpose to kill. Now, generally speaking, 
intoxication is not an excuse for the commission of crime. In 
many cases where one voluntarily becomes intoxicated and 
then commits a crime, the question of his intoxication 
106 has no bearing whatever on the case. But where, as 
in the case which you are hearing the very nature of 
the crime is made to depend upon the condition of the mind 
of the defendant at the time he committed the acts charged, 
if you find he did commit those acts, it is proper to consider 
the question of intoxication, in reaching a determination as 
to what was his state of mind at the time he committed the 
acts. As you have been told, in first degree murder the jury 
must find a purpose to kill and you must also find that there 
was deliberation and premeditation over the killing. There 
are some cases where the drinking of liquor would so affect 
the mind that it would not be able to form a purpose^ and 
there are other cases where a person might form a purpose 
but, having drunk a lot of liquor, would not be able to turn 
the subject over in his mind, by way of deliberation. If you 
believe the defendant fired the shots which killed Officer 
Shinault and, at the time of firing them, his mind—due to 
intoxication—was not able to form a purpose to kill, hr, if 
able to form a purpose to kill, was not able to (Transcript, 
Vol. 7, p. 823) deliberate on that purpose and turn it over 
in his mind, so to speak, then you should not find him gjuilty 
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of murder in the first degree. Under those circumstances, he 
would not be committing a willful, deliberate, and premedi¬ 
tated act. 

Now. in some cases we know that the intoxication may create 
a reckless wickedness of heart and. due to such reckless wicked¬ 
ness. a party might kill another without provocation, though 
not able to deliberate or premeditate. In such a case there 
would be a wanton disregard of the rights of others, which 
would supply the malice of second degree murder, but would 
not be deliberation or premeditation which would bring the 
case up to first degree murder. There are still other cases. 
107 where a party has been drinking intoxicating liquors. 

when he is able to fully comprehend what he is doing. 
He may have his mind functioning despite his drinking, 
so that he would be able to both form a purpose, with intent, 
and also be able to deliberate—that is. turning the intent over 
in his mind. If you should find that the defendant was in 
this condition and that he fired the shots which killed Officer 
Shinault. due to a purpose to kill him. and after deliberation 
and premeditation, then you would convict him of first degree 
murder in spite of the fact that he had drunk intoxicating 
liquor. It is for you. as jurors, to apply these tests to the 
evidence as you shall find it. 

Of course this does not have any application if you find 
someone other than the defendant killed the officer; but if 
you decide that the defendant did kill Officer Shinault, then 
it would be your duty to consider whether or not. due to in¬ 
toxication. he had the mind capable of committing these 
(Transcript. Yol. 7. p. S24) crimes as I have defined them to 
you—and bearing in mind what state of mind is required in 
each of these instances. 

Now, it is not necessary in any case for the Government 
to prove that a person charged with crime had a motive to 
commit the crime charged. Many times, crimes are commit¬ 
ted without any known motive existing. However, in deter¬ 
mining whether or not a crime was committed or, if one was 
committed, what the nature of the crime is. the jury has 
the right to take into consideration the lack of motive, if it 
should find no motive existed. Therefore, in the case which 
you are considering, in determining whether or not the de¬ 
fendant killed Officer Shinault, you have a right to consider 
whether or not he had a motive to do so. 

Also, in considering the question of whether or not the 
defendant made up his mind to kill Officer Shinault 
10S and deliberated upon the subject prior to shooting and 
killing him. you have a right to consider whether there 
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was a motive on the part of the defendant. The Government 
claims there was a motive for killing him; it claims that the 
defendant was threatening Susie Fletcher and had made up 
his mind to kill her and. when he saw the police officer 
approaching, and realized that the officer might prevent or 
frustrate his purpose to kill Susie Fletcher, he made up his 
mind to kill the police officer and, having made up his mind 
to kill him. he had opportunity to and, in fact, did turn the 
matter over in his mind before firing the pistol shots; and 
the Government says it has proved a motive for a first degree 
murder and also has proved first degree murder by pointing 
out to you the elements of the crime of first degree murder— 
pointing them (Transcript, Vol. 7, p. S25) out by the evi¬ 
dence which has been adduced in this case. 

On the other hand, the defendant, through his counsel, 
maintains and argues that he had no motive to kill Officer 
Shinault, and that he had no difference with the officer,; that 
he had no reason to form a purpose to kill him. He main¬ 
tains he did not kill the officer, and he points to others jwho, 
he claims, were in the neighborhood and did have a purpose 
to kill the officer, and claims that one or more of them may be 
responsible for the shot which killed the officer; on the Other 
hand, he maintains that if you do not believe that anpther 
did fire the shots which killed the officer, and that the defend¬ 
ant did fire them, he was in such a state of drunken’ess that 
he did not know what he was doing; and in this connection, 
the defendant points out his lack of motive or reason to kill 
the officer, as indicating that he did not intend to kill him 
and did not premeditate or deliberate over the killing. 

As jurors, you may take into consideration these 
109 various contentions, and determine the true state of 
facts in this regard, giving to these facts such weight 
and drawing from them such inferences as you feel the! evi¬ 
dence justifies and warrants, bearing in mind that it i$ not 
necessary for the Government to prove a motive but j that 
you may take any lack of motive, if you find any such lack of 
motive, into consideration in arriving at your verdict. 

Of course, if you do find that a motive exists or did exist in 
this case, then the question of absence of motive would not 
arise. j 

There has been offered in evidence, and you have been; per¬ 
mitted to have read to you, a certain paper signed by the 
(Transcript, Vol. 7, p. $26) defendant, which the Government 
claims is a confession of guilt. You may consider this paper 
if you believe it was voluntarily given by the defendant! and 
that it correctly recites what he said to the police. 
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It is not evidence and should be disregarded by you if you 
believe that this statement was obtained from the defendant 
by force, mistreatment, promise of benefits, or if the paper 
consists of. or in part contains, admissions or statements not 
made by the defendant. The defendant states that he did not 
make some of the statements which are attributed to him by 
this paper, that he was not able to read or write anything 
except his name, that as he would tell the oificer certain 
things, the typist would write them down and. in doing so. 
wrote certain things which he did not state. The defendant 
also states that before he made any part of this statement, he 
was beaten by the police about his head, was kicked on his 
legs, that his mouth bled, and that by reason of this mis¬ 
treatment he gave a statement to the police and signed this 
paper. He states that two days later he obtained an 
110 ointment from the jail physician to treat his wounds 
inflicted by the police, and that later he obtained tab¬ 
lets to relieve aches in his head, caused by the beating he 
received from the police. 

Dr. Angevine. the physician at the jail, says that on May 2 
he remembers giving an ointment, bandages, and adhesive for 
wounds on his leg, and also remembers giving him headache 
powders. 

The Government claims that the police at no time struck 
him or kicked him and at no time did he bleed; that in the 
automobile, coming from Newark, the defendant wanted to 
know (Transcript. Vol. 7. p. 827) what the witnesses had said 
about him. and that Officer Tolson said the witnesses had 
said the defendant did the shooting; that the defendant then 
told Officer Tolson he did not want to say he shot the police 
officer, because he had been told he would burn for it and 
that some of those who had talked to him told him that 
anyone who shot a police officer would burn for so doing. 
The Government also contends that after he returned to Wash¬ 
ington. he was confronted by witnesses, some of whom impli¬ 
cated him. and that it was after this that he said to the police 
that he wanted to tell what happened; that on the evening 
of April 30. about midnight, the defendant voluntarily, with¬ 
out any force or promise of benefit or reward, dictated this 
statement to a policeman who wrote it down on the typewriter 
as the defendant gave it ; that it was the defendant's state¬ 
ment. and nothing was supplied except what the defendant 
said. The Government also maintains that after the state¬ 
ment was completed, it was read over to the defendant, and 
that he signed the statement, and each page of it. 
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You will note there is a sharp issue of fact in respect to 
this statement; and it is your province as jurprs to 

111 decide what is the true state of facts. In order to use 
this statement in evidence, the Government must main¬ 
tain the burden of convincing you beyond a reasonable idoubt 
that the statement was voluntarily made, that is to say, was 
not obtained by force, threats, intimidation, fear, or any hope 
of favor, and. further, that the statement correctly sets; forth 
what the defendant told the police. 

If you believe the evidence offered by the defendant-}—that 
the statement was involuntarily obtained—or if on the (Tran¬ 
script, Vol. 7, p. S2S) whole evidence you have a reasonable 
doubt on the subject, or if you have a reasonable doubt that 
the paper correctly sets forth what the defendant told the 
police, then it is your duty as jurors to reject this paper as 
evidence. It would be unfair, under these circumstances, to 
consider such a paper as a confession of guilt or in any Mother 
manner. 

On the other hand, if you should conclude from the evidence 
that you are convinced beyond a reasonable doubt that the 
statement was freely made, with no compulsion, without force, 
without any threats or without any promises, and also that 
the statement correctly states and sets forth what the defend¬ 
ant told the officers on this occasion, then you may give it 
consideration in arriving at your verdict. 

Most of you, I believe, have sat in other criminal cases and 
have had instructions from the Court as to certain general 
principles of law which apply to all criminal cases and which, 
of course, necessarily apply to this case. It is the duty bf the 
Court in every criminal case to bring these instructions to 
the attention of the jury, and it is the duty of the juiry to 
take them into account in every criminal case. A defendant, 
under our law, is presumed to be innocent of the crime 1 with 
which he is charged until and unless a jury of twelve 

112 finds that the evidence satisfies them beyond a reason¬ 
able doubt as to his guilt. Our law says it presumes 

a man does the right thing. It is not going to start out ; with 
the presumption that people do wrong. So. when he comes 
into court, charged with crime, a presumption of doing jright 
attends him and remains with him throughout the trial, until 
and unless the time comes when a jury of twelve should find 
that the evidence which they (Transcript, Vol. 7, p. $29) have 
heard convinces them beyond a reasonable doubt of his guilt. 

Now, the burden of establishing guilt beyond a reasonable 
doubt rests upon the Government. That is the reasofi the 



76 


WILLIE BULLOCK VS. UNITED STATES 


Government produces its evidence first; that is the reason the 
Government opens and closes its argument. It must carry 
the burden of proving guilt beyond a reasonable doubt. That 
is an element which exists in every criminal case and, as I 
have said to you, of course it exists in this case. 

Now, what is a reasonable doubt? Nothing in law is sup¬ 
posed to be based upon conjecture or speculation. You can¬ 
not speculate or guess a man into guilt—at least, you should 
not. On the other hand, if you found that you had a doubt 
which did not fit in with reason, which doubt was conjectural, 
which upon analysis was speculative, you could disregard that 
doubt and say that, that doubt being speculative, it should be 
disregarded, and is not a reasonable doubt, and should not 
stand in the way of rendering a verdict of guilty. But if you 
find a doubt exists, then you analyze out that doubt with 
regard to any element of the offense. If you find upon analy¬ 
sis, that it is a reasonable doubt, that is, is not conjectural, 
that it would cause you to pause or hesitate in making up 
your mind concerning any important affair in your 
113 daily lives, then that is a reasonable doubt; and if you 
entertain such a doubt, it w’ould be your duty to render 
a verdict of not guilty. 

In this case there has been some testimony offered to you 
with regard to the good character of the defendant. It is 
the law that you have the right to take evidence of that kind 
(Transcript, Vol. 7, p. 830) into consideration. Of course w*e 
know sometimes that men of previous good character do com¬ 
mit crime. On the other hand we know that sometimes men 
who have maintained good characters throughout their lives 
would be considered by jurors as less likely to commit a crime 
than people who did not have good characters previously. So, 
therefore, you are entitled to give such weight to that testi¬ 
mony as you feel is proper and reasonable, taking into account 
the facts and circumstances of the case. You might, in a 
given case, find that evidence of good character is such as to 
raise in your mind a reasonable doubt, that good character 
in and of itself w’ould raise that reasonable doubt. Well, if 
you have a reasonable doubt, for that reason or any other 
reason, then it is your duty to render a verdict of not guilty. 
On the other hand, you may say, “Well, it looks as if the man 
did have a good character; but in the facts and circumstances 
of this case, as we find them, this man of good character com¬ 
mitted the crime with which he is charged”: Then, of course, 
his previous good character would not interfere with your 
rendering a verdict of guilty. 

In this case there is some evidence adduced by the Govern- 
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ment which, it claims, establishes flight on the part oi: the 
defendant. That kind of testimony is admitted for the;con¬ 
sideration of the jury because it is argued that it might show 
the defendant was conscious of his guilt or wrong-doing. 

114 If you find in this case that the defendant fled because 
he was conscious of having committed a crime or haying 

done wrong, then you would give it such consideration in that 
connection as you would think proper. If, on the other hand, 
.Transcript, Vol. 7, p. 831) you should think that he fled 
because he did not want to be implicated in a charge, but that 
that did not show consciousness of guilt, but showed fear, 
rather, then you would be justified as treating that flight as 
not having any significance in the case. In short, if you find 
that it indicates consciousness of guilt, whether it be murder 
in the first degree, second degree, or manslaughter, then you 
consider it as evidence. If, on the other hand, you feel it had 
no connection with his guilt and did not tend to show any 
guilt on his part, you would disregard it. It is introduced 
in evidence for you to consider, if you deem it proper to do 
so and if you think it indicates consciousness of guilt in this 
case. 

Now, in deliberating upon this case, you are to analyze the 
weight of the testimony, the plausibility of it, and draw the 
inferences which you think are proper from what the wit>- 
nesses have stated to you. In this regard, you take into 
account their opportunity for observation, their manner 1 of 
testifying, any bias which they may have—that applies to any 
witness, whether it is the defendant or any other witness— 
any motive which might control them, any temptation to 
distort the truth. You take into consideration their plausi¬ 
bility and the reasonable character of their testimony, and 
you draw the inferences. 

If, after and upon careful and complete analysis of the 
testimony of the witnesses whom you have heard in this case, 
you should find the defendant guilty beyond a reason- 

115 able doubt of any one of these three crimes which I 
have defined to you, you would return a verdict!of 

guilty as to that particular (Transcript, Vol. 7, p. 832) crime. 

If, upon the whole case, after analyzing and considering 
the testimony of these various witnesses, you should have a 
reasonable doubt as to any one of these offenses having been 
committed or as to any one of the elements of these offenses 
which have been described to you, then it would be your dpty 
to acquit as to that particular charge. 


(Transcript, Vol. 7, p. 833.) 
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The Court. Members of the jury, counsel for the defend¬ 
ant have thought it might be advisable for the Court to 
elaborate to some estent upon the testimony which is offered 
(Transcript. Vol. 7, p. 834) by the defendant with respect to 
these so-called bonus men who, they claim, had uttered threats 
against the life of Officer Shinault and might have had, ac¬ 
cording to them, a purpose to bring about his death. The 
Court, I believe, did tell you definitely that if you concluded 
from the evidence in this case that the defendant did not kill 
Officer Shinault. for any reason, either for the reason that 
some other person might have done it or for the reason that 
he did not have bullets in his gun, or for any reason, it would 
be your duty to render a verdict of not guilty as to the 
defendant. 

In that connection, you have the right to take into con¬ 
sideration, to such an extent as you deem advisable, any 
testimony brought out in this case with regard to these so- 
called bonus men: Did they have any motive to kill Officer 
Shinault. had they threatened him, were they present on the 
scene, might they have been the ones who brought 
116 about the killing? Does that cause you to have a 
reasonable doubt as to whether the defendant did it or 
not? You may give that careful consideration and analysis; 
and of course, being evidence in the case, you should give it 
a careful analysis and consideration in arriving at a determina¬ 
tion as to whether this defendant was the one who killed 
Officer Shinault. It is for you to determine the weight, the 
strength or weakness, as the case may be, of that testimony. 

Whereupon the jury retired to consider a verdict, subse¬ 
quently returning. 

Whereupon the following occurred: 

(Transcript. Vol. 7. p. S35). 

The Court. I understand you wish further instructions? 

The Foreman. Your Honor, would you mind repeating the 
definitions of first degree murder, second degree murder, and 
manslaughter, again, for the benefit of the jury? 

The Court. All right. Murder in the first degree is the 
killing of another purposely and with deliberate and premedi¬ 
tated malice. 

Murder in the second degree is committed where one kills 
another with malice aforethought. 

You will note that in order to convict either of first or second 
degree murder, you must find the killing was with malice. 
Therefore, when I define to you the term “malice.” you will 
accept the definition as applicable both to first degree and 
second degree murder. 
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In first degree murder, where life pays the forfeit, the killing 
must be intended, that is to say, there must be a purpose to 
kill. If there is no purpose to kill, there can be no conviction 
of first degree murder. There is also the element of premedi¬ 
tation and deliberation, in first degree murder. Pre- 

117 meditation is the formation of the design and intention 
to kill, prior to the act resulting in death. Didi the 

defendant form an intention to kill Officer Shinault at (Tran¬ 
script, Vol. 7, p. 836) some time before he committed the 
acts charged? 

Deliberation is the turning over in one’s mind of a thought 
or intention, a consideration and reflection upon the intention 
or design. Now. that means, in short, that if a party forms 
a purpose to kill and immediately kills the party whom he 
purposes to kill, without giving it any thought whatever or 
turning it over in his mind after he has conceived the thought, 
he is not guilty of first degree murder. If he purposes to kill 
him, turns it over in his mind, gives it what you might call 
a second thought—he might consider the consequences,! he 
might consider whether he should do it or not—if he gives it 
any consideration by way of turning that thought over in; his 
mind, then that is the element of deliberation. Sometimes 
it might take some time to deliberate; other times, you would 
deliberate rapidly. The turning over in one’s mind might; be 
rapid in a given case, and might be slow; but in every case of 
first degree murder you must have both a purpose to kill and, 
after that purpose and intent is formed, you must havq a 
turning over of it in your mind to some extent, even though 
it might be brief. 

At this point I want to say also that the element of malice 
is necessary to be found in both first and second degree 
murder. Now, malice, as used in law, does not mean hatred, 
ill will, or passion, as it is usually understood by laymen. In 
law, and as it is involved in this case, malice is the in¬ 
tentional doing of a wrongful and evil act. to the injury 
or hurt of another without legal justification. It has other¬ 
wise been defined as a willful or wanton disregard of the 
rights or the safety of another. You may have hatijed 

118 (Transcript, Vol. 7, p. 837) or ill will or vengeance, 
but that is not necessary to malice. 

So briefly stated, you have in murder in the first degree a 
purpose for killing, that is to say, one in which the man makes 
up his mind to kill another, and you have the element of 
deliberation or thinking over the subject matter, and you have 
him acting with this malice, which is wanton disregard 6f 

279161—10-6 i 


I 




so 


WILLIE BULLOCK VS. UNITED STATES 


the rights of safety of another; and then, of course, you have 
the killing which results from that state of mind which has 
been defined to you. 

Murder in the second degree is a less degree than has been 
described, and is defined as the killing of one person by another 
with malice aforethought. In this type of murder, it is not 
necessary to have a purpose or intent to kill, nor is it necessary 
to deliberate on a purpose to kill or premeditate concerning 
the infliction of the mortal wound. In this type of case, how¬ 
ever, while there is no necessity to find an intent to kill, there 
must be a doing of a wrongful or unlawful act. If one inten¬ 
tionally or wrongfully does an act so dangerous or serious that 
it might reasonably be expected to cause death, and the act 
does result in death, the party who kills is guilty of murder in 
the second degree. 

Now, that means if a situation arises where one who does 
not have an intention of killing another, yet does an act which 
might result in his death and reasonably might be expected 
to cause death, and then it does cause death, that is malice, 
that is the wanton disregard of the rights of another. 

There is not any purpose to kill; there is not any deliberation 
or thinking over of the matter; but it is a malicious act and 
it results in death. That malice has occurred prior to the 
doing of the act, and comes therefore within the definition of 
what we call second degree murder. 

119 (Transcript. Vol. 7. p. S3S). 

Now. manslaughter is the unlawful killing of one 
human being by another, without malice aforethought. You 
note that in both degrees of murder. I have emphasized and 
mentioned to you that there must be malice, which denotes 
a willful and wanton disregard of the rights and safety of 
another. Now, in a manslaughter case, there is a killing which 
is not justified or excused by the law, yet the killing which 
is not committed with that mental state which I have defined 
to you as malice. If there should be adequate provocation for 
the killing, caused by the deceased, and hot blood or passion 
ensued, and as a result of this hot blood or passion, the de¬ 
fendant became so distrwbed or obscured that he acted rashly 
and without deliberation or reflection, and from a state of 
passion rather than from judgment, but a willful act, then 
the crime would be manslaughter, and not murder in either 
degree. 

In order that provocation might be considered adequate to 
give rise to this hot blood, the provocation must be such as 
would have had a like effect upon the mind and emotions of 
the average man, acting under the same circumstances, that 
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is to say, a man of ordinary self-control. It must be such 
provocation as to make the mind incapable of cool reflection; 
that is, it is not every provocation, in law, that will reduce 
a case from murder to manslaughter. If you are going to find, 
in a given case, or if any jury is to find in a given case, that 
an unlawful killing is reduced from murder to manslaughter, 
by reason of provocation, that provocation must be such as 
would have excited the average reasonable man, under like 
(Transcript, Vol. 7, p. 839) circumstances, into hot blood or 
fury, and that tha_t caused the death. i 

Also, to reduce the crime from murder to j man- 

120 slaughter, there must be both adequate provocation and 
hot blood, which resulted in the death. If the provo¬ 
cation existed and you shall find that it rendered the defend¬ 
ant—as has been stated by some brilliant jurists—deaf to the 
voice of reason, so that the act, though intentional, of death 
was not the result of malignity of heart, but was imputable 
to human infirmity, then the crime is described as man¬ 
slaughter. 

I think that is about in as simple words as I can give you 
for those definitions, and I trust they will be of assistance to 
you in arriving at your verdict. 

The Foreman. Your Honor, would it be proper to ask the 
jury if there are any particular points stressed? 

The Court. I should be glad to do that through you;' and 
if you want to ask any further questions, I should be glad to 
have you do it. ! 

The Foreman. Well, the point that possibly they would 
like to have brought out is the question of the time element 
in premeditation and deliberation, among other things. I 
think they would like that discussed. ! 

The Court. Well, the time element is one which you might 
consider. You might take into account that in a given case 
a deliberation would require time. You might, on the other 
hand, say that in another given case the circumstances,I the 
background, the motives, or the purposes, or whatever you 
find, might indicate that it did not take very long to turn 
that thought over in your mind. I think you can appreciate 
(Transcript. Vol. 7. p. 840) the thought, when you once real¬ 
ize what deliberation is. You do not have to deliberate any 
long time, but there is a distinction between an immediate 
killing without any turning over of the thought in your mind 
and the case of having formed the purpose and then 

121 turning it over in your mind in some fashion—what I 
described to you, a moment ago, as sort of a second 

thought. 
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Of course a second thought it sometimes followed by a 
third, or a fourth, or a fifth, or maybe a dozen, and it may 
be hours. Sometimes it may be only one. and a short one. 
But in order to convict of first degree murder, you must find 
that there was some turning over in the mind, however brief. 

Of course it is for you to determine whether, under the 
facts and circumstances in this case, you feel that the defend¬ 
ant did turn it over or did have time. Of course the time may 
be an element, according to whether you think he could have 
turned it over in his mind in such time as you find or not. It 
is not the time that is so important; it is the turning over: 
Did they turn it over in their minds? That is the point; it is 
deliberation. The time may be short; and it is for you to 
determine. Of course it may be difficult, but it is your pre¬ 
rogative and your duty to determine whether that turning 
over in the mind existed. 

I think that may meet the situation. 

The Foreman. Thank you. 

Whereupon the jury again retired to consider a verdict, and 
subsequently returned with a verdict of Guilty of Murder in 
the First Degree. 

Herewith is set forth a certain Defendant’s Request For 
Instruction, which was by the Court modified over objection 
of counsel for defendant, with exception noted. And read to 
jury by defense. 

In the District Court of the United States 
for the District of Columbia 

Criminal No. 52312 
United States 


vs. 

Willie Bullock 

Defendant’s Request for Instruction No. 9 
122 MURDER 

You are instructed that under out statute there are two 
degrees of murder—murder in the first and in the second de¬ 
gree. Whoever, being of sound memory and discretion, pur¬ 
posely, and either of deliberate and premeditated malice or 
by means of poison, or in perpetrating or in attempting to 
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perpetrate any offense punishable by imprisonment in the 
penitentiary, kills another, is guilty of murder in the first 
(Transcript, Vol. 7, p. 849) degree. 

Whoever maliciously places an obstru c tion u pon a railroa d or 
s treet railroad, or displ a ces op injures anything appertaining thcre - 
toy or does any other aet with inten t to e ndan ge r the passage of 
any l o comotive or eery is g ui lty of murder in the first degree: 

Whoever with malice aforethought, except as provided hi the 
last two se et io ns y kills another is guilty of murder in the second 
degree. i 

Authority: tt €h C od e - (1 9 29) S e e s , fity dfiy drt 

B e fore proceeding to a consideration of the clem e nt ;-* required 
to establish mur d er in the first de gr ee; 4 instruct you as a matter of 
fowy that this defen d a n - 1 was neither perpetrat i ng nor attempting 
to perpetr a te, at the ti me of the k i lling char g e d hcrey any offbnse 
punishable by i mpr i s o nment in the penitentiary ; and you shall 
t herefore, not consider that e lement of murder in the first d egr ee 
in deliber a ting upon y o ur v e rdict -: i 

There are three essential factors in murder in the first i de¬ 
gree. (1) A purpose or intent to kill; (2) a deliberation upon 
that purpose or intent after said purpose or intent has been 
formed; and (3) premeditated malice. 

The word deliberate is an very important and crucial 
123 term and a matter to which you should give e xceed i ngly 
do s e and careful consideration in determining whether 
defendant is guilty of murder in the first degree. Deliberation is 
consideration of an idea, design or plan, already completely formed 
before deliberation commences. It is the turning over in the 
mind of such idea, design or plan; reflecting upon it; giving 
(Transcript, Vol. 7, p. 850) it second thought; giving it considera¬ 
tion. It means that should you find the defendant had formed a 
design to kill the deceased officer, there must have elapsed, or 
passed, betw-een the formation of such design to kill, and the actual 
killing, a period in which the defendant did actually deliberate 
upon the design or plan to kill. This time which must hi-ive 
elapsed or passed need not have been of any long period but it 
must have been an appr e ciable period or length of time fee suffi¬ 
cient to enable the defendant to give consideration to a design to 
kill necessarily involves some t i me - , seme a pprec i able pcripd y 
during vrh i eh the des i gn er plan is reflected, considered, ami de¬ 
liberated upon ; although this peri o d ne e d net be days er hours - , - 
er even minutes. 

In addition to deliberation premeditated malice must ;be 
shown. Premeditated malice means actual malice. The doing 
of an act in such utter recklessness and disregard of the rights of 
others is malice and as denotes a corrupt or malevolent disposi- 
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tion. To be malicious, an act must be both unlawful and wilful; 
and in this case must be in addition premeditated—that is, a 
malicious act which did not occur spontaneously or suddenly, 
but occurred after mature, serious, and deliberate thought prior 
to the execution of the malicious act. 

A malicious purpose may be formed in an instant, without 
the lapse of any appreciable length of time, and it may be carried 
into execution immediately without time or opportunity 

124 for deliberation or premeditation, but a malicious act 
alone will not support a verdict of murder in the first 

degree. There must also be found deliberation and premeditation 
of a purpose and design to kill. 

If therefore you have a reasonable doubt that the defendant 
did act with premeditated malice, or if you have a reasonable 
doubt that the defendant did deliberate upon the design to 
kill the deceased, then you will give him the benefit of the 
doubt and pass from consideration of murder in the first 
degree to a determination of whether he is guilty of murder 
in the second degree. 

Respectfully submitted. 

T. Emmett McKenzie. 

T. Emmitt McKenzie. 

Received copy of foregoing this — day of July 1940. 

Arthur J. McLaughlin, 

Arthur J. McLaughlin. 

Assistant United States Attorney. 

Approved: 

Edward M. Curran, 

Arthur J. McLaughlin, 

Attorney j or the United States. 

7/3/40. 

125 The parties stipulate that Government Exhibits 
numbered 


the same being photographs of the scene of the crime be made 
part of and included in this Bill of Exceptions. 

126 Certificate to bill of exceptions 

For good cause shown, the time for settling the attached 
Bill of Exceptions having been previously extended, and the 
said Bill of Exceptions now having been submitted to the 
Court, and it appearing that the Bill of Exceptions to which 
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this Certificate is attached is a full, true, and correct state¬ 
ment of, and contains all the material evidence introduced, 
proceedings had, and exceptions taken at the cause, 

The Bill of Exceptions is accordingly settled, allowed, and 
approved. 

Dated October 14, 1940. I 

Bolitha J. Laws, i 
Bolitha J. Laws, 

Justice. 

i 

[Endorsement on cover:] No. 7634. Willie Bullock.; Ap¬ 
pellant vs. United States of America. United States Court of 
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Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals! 
for the District of Columbia 


No. 7634 

Willie Bullock, appellant 


C/. 

i 

The United States of America, appellee 

_ 

APPEAL FROM THE DISTRICT COURT OF THE UX1TED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


jurisdictional statement 

This is an appeal from a final judgment of the District 
Court of the United States, for the District of Columbia, en¬ 
tered the 13th day of March 1940, in favor of the plaintiif 
below (R. 12, 13.) The jurisdiction of this Court is estab¬ 
lished by section 226, Code Of Law For The District Of 
Columbia (1924). 

j 

statement of the case 

Willie Bullock, the defendant, and one Susan Fletcher, a 
government witness, had resided together at premises situated 
at 39 F St. NW., Washington, D. C., for some time prior to 
August 14, 1932, as man and wife, being tenants of one Curtis 
Pearson, a government witness; Susan Fletcher leaving the 
defendant shortly prior to August 14, 1932, after a disagree-*- 
ment with him. 

On August 13, 1932, defendant and one Starks, a govern¬ 
ment witness, occupied the same room at 39 F St. NW. On 
the morning of August 14, 1932, defendant borrowed a certain 

(i) I 


n 
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pistol from the said Starks, the latter removing all of the car¬ 
tridges therefrom before giving the weapon to the defendant. 

During the forenoon of August 14, 1932, defendant had the 
said Curtis Pearson, and the latter’s wife, Nanie. drive de¬ 
fendant to 620 Q St. NW„ Washington, D. C.. for the purpose 
of prevailing upon the said Susan Fletcher, then resident of 
that address, to return home to and with him. The said 
Susan Fletcher was then absent. 

The said Pearsons then drove defendant to a certain Doug¬ 
las Court in the city of Washington, D. C., at about noon; 
left him there, returning for him at about 5 p. m. of that day, 
at which time they returned him to 39 F St. NW. 

Shortly thereafter defendant departed from 39 F St. NW., 
in a taxicab, going again to 620 Q St. NW., at which place he 
found Susan Fletcher and compelled her to enter the taxicab, 
at gun point, and return to 39 F St. NW., with him. 

Arriving at 39 F St. NW., defendant and Fletcher alighted 
from the conveyance and engaged in an argument before 
that address. During that argument defendant threatened 
again to kill Susan Fletcher. 

The argument had proceeded for some 30 minutes when 
Officers Edwards and Shinault, of the Metropolitan Police 
Force drove, in response to a radio call, to about 33 F St. NW., 
to investigate an argument at 39 F St. NW. Officer Shinault 
alighted from their scout car first, and proceeded toward 39 
F St. NW.. using a flashlight to enable him to ascertain the 
desired house number. He came upon defendant and Susan 
Fletcher, inquired concerning the source of trouble, and de¬ 
fendant without making any reply, immediately shot and 
killed Officer Shinault. 

Defendant fled and subsequently under various aliases, 
lived in different cities in the States of Maryland. New York, 
New Jersey, and North Carolina, never again residing within 
the District of Columbia. 

On April 2S. 1939, he was arrested in the State of New 
Jersey, whereupon Officers Tolson and Liverman of the Homi¬ 
cide Squad, of the Metropolitan Police Force, went to New 
Jersey and returned defendant to the District of Columbia. 



3 ! 

At midnight of April 30, 1939, defendant signed an alleged 
confession before the two officers last mentioned. 

i 

CONSTITUTIONAL PROVISIONS INVOLVED 

Amendment V: 

No person * * * shall be compelled to be a 
witness against himself, nor be deprived of life, lib¬ 
erty, * * * without due process of law. * * *. 

STATUTES INVOLVED 

j 

Section 79S, Code Of Law, District of Columbia (1924). 

JUDGMENT 

On March 13, 1940, Bolitha J. Laws, Trial Justice, denied 
defendant’s Motion For New Trial, announced the judgment 
of the Court to be that defendant was guilty as charged; 
and sentenced defendant to death by electrocution. 

i 

ASSIGNMENT OF ERROR 

1. That the Court committed error in law in permitting the 
purported Confession of defendant to be considered by the 
jury over the objection and exception of defendant, in that 

(a) The Court permitted the Jury to consider said pur¬ 

ported Confession without expressly ruling upon the admissi¬ 
bility of the same; and i 

(b) The United States did not sustain the burden of es¬ 
tablishing that the purported confession was voluntary and 
voluntarily obtained. 

2. The Court committed error in law in refusing to grant 
defendant's Motion for Directed Verdict as to Murder in the 
First Degree, made at the conclusion of the case for the Gov¬ 
ernment and renewed at the conclusion of the entire case; in 
that the whole evidence did not establish a case of Murder in 
the First Degree. 

SUMMARY OF ARGUMENT 

i | 

The Trial Court committed error in law in permitting the 
purported confession of defendant to be considered by the jury 
over the objection and exception of defendant, in that; 
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I-A 

The Trial Court permitted the Jury to consider said pur¬ 
ported Confession, before and without, expressly ruling upon 
the admissibility of the same, as legal and competent evidence. 
The admissibility of a given piece of evidence—be it a con¬ 
fession or otherwise—is for the Court s decision alone. It is 
error to permit the Jury to pass upon the admissibility of 
evidence, even though the Court supplies the Jury with some 
legal definition respecting the admissibility thereof. 

Perry go v. United States, 55 App. D. C., SO; 2 F. 
(2d) 181. 

Lorenz v. United States, 24 App. D. C„ 337, 3S5. 
West v. United States, 20 App. D. C„ 347. 

Davis v. United States, IS App. D. C., 4SS. 490. 
Hardy v. United States, 3 App. D. C„ 35. 47. 

Brady v. United States, 1 App. D. C.. 246. 

Gila Valley, G. & N. R. Co. v. Hall, 232 U. S. 94; 
34 S. Ct. 229; 5S L. Ed. 521. 

Bram v. United States, 16S U. S. 532, 555, 565; IS 
S. Ct. 1S3; 42 L. Ed. 56S. 

Wilson v. United States, 162 U. S. 613. 624; 16 S. 
Ct. S95; 40 L. Ed. 1090. 

United States v. Bianco, 96 F. (2d) S7, 9S. 

Lewis v. United States, 74 F. (2d) 173, 175. 

United States v. Jankowsky, 2S F. (2d) S00. 

Hale v. United States, 25 F. (2d) 173, 175. 

Mangum v. United States, 2S9 F. 213, 215. 

Rossi v. United Stales, 27S F. 349. 

Harrold v. Territory of Okla., 169 F. 47, 53, 54. 
United States v. Stone, S F. 232, 256, 257. 

Sorenson v. United States, — F., 821, S24. 

Reg. v. Thompson, 2 Q. B. 12. 

Reg. v. Warring ham, 2 Den. C. C. 447n. 

Wharton, Criminal Ev. (10th Ed.) Vol. 2, sec. 689, 
p. 1418, et. seq. 

Wigmore, Evidence (2d Ed.) Vol. V., sec. 2550, pp. 
555, 556. 


5 


The United States did not sustain, nor did the Trial Court 
require it to sustain, the burden of establishing that the pur¬ 
ported confession was voluntary and voluntarily obtained, as 
a prerequisite to admission of the confession. 

It is the duty of the prosecutor to satisfy the Trial Court 
that the confession had not been obtained by improper means, 
and where—as admittedly, here—it is impossible to collect 
from the proof, whether such was the case or not, the confes¬ 
sion ought not to have been received. 

Forte v. United States, 68 App. D. C., Ill, 112,1113. 

Carrol v. Parry, 48 App. D. C., 453, 459. 

Chambers et al. v. State of Florida. 

Wan v. United States, 266 U. S. 1, 14, 15. j 

United States, ex. rel. Humphrey v. Jones, 30 F. (2d) 
530, 533, 534. 

Johnstone v. United States, 1 F. (2d) 928, 929. 

Porpura v. United States, 262 F. 473, 477. i 

Kirk v. Garrett, 84 Md. 383, 405; 35 A. 10S9. 

11 

The Court committed error in law in refusing to grant 
defendant’s Motion for Directed Verdict as to Murder in the 
First Degree. 

II-A j 

The Trial Court failed, at the close of the evidence, to prop¬ 
erly consider whether or not there was any substantial evi¬ 
dence to sustain the claim of the United States, that the de¬ 
fendant had committed the offense of Murder in the First 
Degree. It was the duty of the Trial Court to determine 
that proposition. 

Cady v. United States, 54 App. D. C. 10, 11, 293 
Fed. 829, infra. 

Clyatt v. United States, 197 U. S. 207, 222, 25 S. Ct. 
429, 49 L. Ed. 726, infra. 

Pleasants v. Fant, 22 Wall. 116, 120, 121, 122, 22 L. 
Ed. 780, infra. 


i 
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Improvement Co. v. Munson, 14 Wall. 442, 447, 20 
L. Ed. 867, infra. 

Kassin v. United States, 87 F. (2d) 1S3. 1S4 (C. C. 
A. 5), infra. 

Isbell v. United States, 227 Fed. 788, 790, 792, 793 
C. C. A. 8), infra. 

II-B 

The Trial Court failed to properly apply the test of sub¬ 
stantial evidence, which is not satisfied by evidence which 
merely creates a suspicion, or which amounts to no more than 
a scintilla, or which gives equal support to inconsistent 
inferences. 

Sleight v. United States, 65 App. D. C. 203, 205, 
82 F. (2d) 459, 461, infra. 

Edison Co. v. Labor Board, 305 U. S. 197, 229; 59 
S. Ct. 206; S3 L. Ed. 126; infra. 

United States v. Pugh, 99 U. S. 265, 270, 271; 25 
L. Ed. 322; infra. 

National Labor Relations Board v. Thompson Prod¬ 
ucts, Inc., 97 F. (2d) 13. 15 (C. C. A. 6); infra. 

II-C 

The inferences which the Trial Court drew from the evi¬ 
dence, in ruling upon defendant’s Motion for Directed Verdict, 
were not such as were legally permissible, in that they did not 
have an immediate connection with, or relation to. the estab¬ 
lished facts. The connection between the principal and evi¬ 
dentiary facts and the deductions drawn from them was not 
open and visible. The inferences drawn were remote. 

Weaver v. Railroad Co. 3 App. D. C. 436, 455; infra. 

Manning v. Insurance Co. 100 U. S. 693, 697, 698, 
699; 25 L. Ed. 761; infra. 

United States v. Ross, 92 U. S. 2S1, 283, 284; 23 
L. Ed. 707; infra. 

Ezzard v. United States, 7 F. (2d) SOS, 810, 811 
(C. C. A. 8); infra. 

Atchison T. & S. Fe Ry. Co. v. Sedillo, 219 F. 686, 
689 (C. C. A. 8); infra. 


Bouvier’s Law Dictionary (Rawle’s Third Revision) 
p. 1562; infra. 

Jones, Evidence (2d Ed.) Vol. 1, sec. 24, p. 50; sec. 
24. note 4; sec. 32, pp. 62, 63; sec. 40, p. 7S; sec. 40, 
note 7, sec. 364, pp. 629, 630, infra. 

Kentwood Lumber Co., Limited v. Illinois Central 
R. R. Co. 65 F. (2d) 663, 665, (C. C. A. 5); infra. 

II-D | 

The evidence failed, from the standpoint of legal sufficiency, 
to establish either (a) premeditation and deliberation, pr (b) 
opportunity for premeditation. Neither premeditation pr de¬ 
liberation may be presumed from the mere fact of the killing, 
the manner or method of killing, nor from a killing with a 
deadly weapon. i 

Bostic v. United States, 68 App. D. C. 167, 169, 1 170; 
94 F. (2d) 636, 638, 639. 

People v. Koenig, 180 N. Y. 155, 72 N. E. 993< 994. 
People v. Guadagnino, 233 N. Y. 344, 353; 135 N. E. 
594, 597. 

State v. Arata, 56 Wash. 185; 105 Pac. 227, 22Sj. 
Commonwealth v. Tucker, 189 Mass. 457, 494; 72 
N. E. 127, 141. 

Allen v. United States, 164 U. S. 492, 495; 17 |Sup. 
Ct. 154; 41 L. Ed. 52S. 

Marcus v. United States, 66 App. D. C. 298, 305; 86 
F. (2d) 854, 861. 

Jordon v. United States, 66 App. D. C. 309, 31 lj; 87 
F. (2d) 64, 66. 

Brown v. United States, 159 U. S. 100, 103; 16 Si Ct. 
29; 40 L. Ed. 90. j 

Liggins v. United States, 54 App. D. C. 302; |297 
Fed. 8S1, 885; 30 C. J., sec. 358, p. 146. 

26 American Jurisprudence, sec. 304, p. 360. 

Wharton, Homicide, (3d Ed.) Bowlby; sec. 114, pp. 
161, 162; sec. 150, p. 225. 

State of North Carolina v. Gosnell, 74 F. 734, 736* 
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People v. Connors, 124 Calif. App. 216; 12 P. (2d) 
43, 44. 

State v. Brewer, 218 Iowa 1287; 254 N. W. S34. 
Wright v. State, 162 Miss. 294; 139 So. 869, 871. 
State v. Eason, 322 Mo. 1239; 18 S. W. (2d) 71, 76. 
Commonwealth v. Troup, 302 Pa. 246; 153 A. 337, 
340. 

Adams v. Commonwealth, 163 Va. 105S; 178 S. E. 
29. 31. 

State v. Morley, 213 N. C. 304; 195 S. E. 830. S32. 

II-E 

In determining the sufficiency of defendant’s Motion For 
Directed Verdict, the Trial Court improperly predicated its 
determination of that question upon speculation and 
conjecture. 

Pennsylvania Railroad Co. v. Chamberlain, 2SS U. 
S. 333, 344; 53 S. Ct. 391; 77 L. Ed. S19. 

Jacobson v. Hahn, SS F. (2d) 433. 435 (C. C. A. 2). 
Kassin v. United States, S7 F. (2d) 1S3, 1S4, 185 
(C. C. A. 5). 

Bergedorff v. United States, 37 F. (2d) 24S, 249 
(C. C. A. 10). 

Gerson v. United States, 25 F. (2d) 49. 60. 61 (C. 
C. A.S). 

State v. Bailey, — Mo. —; 2S6 S. W. 422, 424. 
Fuquay v. State, 22 Ala. App. 243, 246; 114 So. S92. 

II-F 

In determining the sufficiency of defendant’s Motion For 
Directed Verdict, the Trial Court declined to consider the 
question of defendant’s Intoxication. This factor was. at that 
time, properly before the Court as a matter of law. and should 
have received a ruling from the Court. 

Sabens v. United States, 40 App. D. C., 440, 443. 
Baltimore & Corolina Line Inc., v. Redman, 295 U. S. 
654. 659. 55 S. Ct. S90; 79 L. Ed. 1636. 

Wigmore, Evidence. (3d Ed.) Vol. IX, sec. 2494, 
p. 299. 
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Mosby v. Manhattan Oil Co. 52 F. (2d) 3Q4, 368, 
369, (C. C. A. 8). 

II-G ! 

i 

In the instant case the proven facts supported each of two 
inconsistent inferences respecting, (a) Sound Memory and 
Discretion, (b) Purpose, (c) Deliberation and Premeditation; 
wherefore. Judgment, as a matter of Law, should have gone 
against the government respecting First Degree Murder, in 
that upon the government rested the burden of proof. \ 

Pennsylvania Railroad Co. v. Chamberlain , 2SS U. 
S. 333. 339, 340; 53 S. Ct, 391; 77 L. Ed. 819. j 

Stevens v. White City , 285 U. S. 195, 203, 2t>4; 52 
S. Ct. 347; 76 L. Ed. 699. 

Henry H. Cross v. Simmons, 96 F. (2d) 482;; 4S6, 
(C. C. A. 8). 

Spain v. Powell, 90 F. (2d) 580, 5S2 (C. C. A. 4). 

Bonner v. Texas Co. S7 F. (2d) 291, 294 (C. C. A. 5). 

Dickerson v. United States, 18 F. (2d) 8S7, 893 
(C. C.A.S). ! 

Des Moines Bank v. U. S. F. & G. Co., 145 F. 273 
279 (C. C. A. 8). 

II-H 

Those facts requisite to support proof of Murder in the 
First Degree, could not legally be inferred from the facts es¬ 
tablished. in the face of positive and otherwise uncojntra- 
dicted testimony of unimpeached witnesses, which, consistent 
with the facts proven, showed the facts sought to be inferred 
did not exist. 

Pennsylvania Railroad Co. v. Chamberlain, 288 U. 
S. 333, 340, 341; 53 S. Ct. 391; 77 L. Ed. 819, i 

II-I | 

The Government’s chief witness upon the question of Mur¬ 
der in the First Degree was one Willie Pearson, who allegedly 
viewed the homicide from a distance of 40 or more feet. In 
considerating his testimony the Trial Court should have taken 


l 
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Judicial Notice of the fact that at 9:40 P. M., of August 14, it 
is dark in this city. 

Cudahy Packing Co. v. Luyben, 9 F. (2d) 32, 34. 

II-J 

The testimony given by the said Willie Pearson, considered 
in the light of the physical facts existing at the time of the 
homicide, was so inherently improbable, as to require the 
Court to refuse to credit it; and to withhold it from the con¬ 
sideration of the jury. 

Quock Tine v. United States , 140 U. S. 417. 420. 
421; 11 S. Ct. 733; 35 L. Ed. 501, 

Chicago , M. St. P. <fe P. R. R. Co. v. Linehan, 66 F. 
(2d) 373. 380. 

American Car & Foundry Co. v. Kindermann, 216 
F. 499. 502, 

Missouri, K. & T. Ry. Co. v. Collier, 157 F. 347, 353. 

ARGUMENT AND AUTHORITIES 

I-A 

Counsel for defendant contend in the first place that the 
trial court committed error in permitting the purported con¬ 
fession of defendant to be considered by the jury over the ob¬ 
jection and exception of defendant, in that 

(a) The trial court permitted the jury to consider said 
purported confession without expressly ruling upon the ad¬ 
missibility of the same; and 

(b) The United States did not sustain the burden of es¬ 
tablishing that the purported confession was voluntarily ob¬ 
tained. 

In the proceeding before the trial court counsel for defend¬ 
ant made timely objection to the introduction in evidence of 
an alleged confession of defendant upon the ground that the 
Government had not sustained the burden of proof incumbent 
upon it with respect to the voluntariness of said confession; 
counsel for defendant made further objection to its admission 
in evidence on the ground that the presiding judge must first 
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determine the admissibility of said confession before permit¬ 
ting its consideration by the jury. To quote from the record: 

The Court. My ruling is that I think there is a 
substantial issue of fact which might be passed; upon 
by the jury. I do not believe you can contend very 
well, yourself, that there is not an issue of fact! here. 

Mr. McKenzie. (Counsel for defendant) I agree 
that there is. 

The Court. And I do not think you can go to the 
point of saying, yourself, that it is so overwhelmingly 
evidence of an involuntary confession that I must, as 
a matter of law, say it is inadmissible. If that is your 
contention, why of course you are entitled to make it. 

Mr. McKenzie. Well, as a matter of law—and I 
have the authority with me—the weight of authority 
is—that it is the affirmative and active duty of the 
prosecution to establish to the satisfaction of the ^ourt 
that the confession was made voluntarily, before it can 
be presented to the jury for their consideration, jhere 
is no burden or onus upon the defendant to show that 
it was involuntary. 

The Court. Well, the Government makes out a case 
where to my mind, there is at least ground for a! jury 
to find that it is voluntary. That is what I understand 
to be the burden. Isn’t that right? 

Mr. McKenzie. If they have the burden, then isn’t 
the burden theirs to carry forward beyond the possi¬ 
bility of a reasonable doubt? And if, as your Honor 
said, there is a question of fact here which you are 
unable to determine, it must necessarily mean ithat 
there is a doubt. 

The Court. I do not say that I am not able to de¬ 
termine it. If it is submitted to me, by way of agree¬ 
ment of the parties, I shall decide it. 

Mr. McKenzie. We ask you to decide whether, the 
confession was voluntary or involuntary. j 

The Court. In other words, you do not want it sub¬ 
mitted to the jury? In other words, I offer to give 

i 

i 

i 
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you the benefit of having this submitted to the jury, 
under proper instructions. 

Mr. McKenzie. All we ask is whether it is admissible 
to show to the jury. 

The Court. I do not think that I understand your 
point. 

Mr. McKenzie. My point is this, sir; that it is the 
duty of the Court itself to say, “This confession is 
admissible,” or “is not admissible”—as a piece of evi¬ 
dence for the consideration of the jury. 

As I understand it. your Honor is willing to rule that 
it is admissible for the consideration of the jury? 

The Court. No. I did not say that. I said that it- 
appcared to me that there is tangible evidence both 
ways, with respect to whether this was voluntary or 
not. 

Now. if there is any evidence which is clearly to the 
effect that it is involuntary, then the Court must rule 
that it is involuntary; but where you have an issue of 
fact—not an issue of law. but an issue of fact—one side 
said there was blood and striking and hitting and offers 
of benefit, and persistent prodding; and the other side 
said there was not; That certainly is an issue of fact. 

There has not been anything admitted or clear or 
all one way, whereby I could say or would be compelled 
to say that, on the state of the evidence, I find that 
these admitted facts indicate that it was involunary. 

Therefore, my understanding of the law is that where 
there is an issue of fact, the Court must leave that to 
the jury to determine. [Italics supplied.] [Trans. 
Vol. 5, p. 46S et seq., R-40-1-2.] 

At the conclusion of the trial court's decision, above quoted, 
the jury was recalled and the court thereupon gave the follow¬ 
ing instruction to the jury: 

The Court: I think perhaps, gentlemen, I should 
state to you that after hearing testimony in behalf 
of the Government and in behalf of the defendant 
the Court has decided that there is an issue of fact 
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as to whether or not the paper which is about to be 
offered in evidence was made voluntarily. [Trans., 
Vol. 5, p. 474, R—42.] 

From the outset let it be understood that counsel for de¬ 
fendant did not, and do not, contend that an issue of fact- 
was not raised by purported confession. On the contrary, 
counsel for defendant admit an issue of fact was raised', but 
very emphatically insist this is a preliminary question for 
the Court to determine from the facts presented to him; that 
it is the duty of the Court to determine the admissibility of 
the confession as a matter of law by applying the rules of law 
to the facts found by himself. It is a long-established prin¬ 
ciple of law that the relevancy of any document introduced 
in evidence must be determined by the Court as a preliminary 
question of law. Certainly it cannot be successfully icon- 
tended that the Court may pass the document on to the 'jury 
for the purpose of determining its admissibility as a matter 
of law. Such a practice is nothing more than an evasion of 
the rule of evidence and of the constitutional guaranty wjiich 
excludes an involuntary confession. j 

Professor Wigmore in his great work on Evidence (Vol. 5, 
Sec. 2550, pp. 555-6) states the principle thus: i 

The admissibility of a given piece of evidence is for 
the judge to determine. This general principle is 
not disputed; * * * It follows that, so far as; the 

admissibility in law depends on some incidental ques¬ 
tion of fact— * * * the use 0 f threats to obtain a 

confession * * *—this also is for the judge: to 
determine, the evidence to them (the jury), to; be 
rejected or accepted according to some legal definition, 
and not according to its intrinsic value to their mihds, 
is to commit a grave blunder. It is an error of pblicy 
(as well as a deviation from orthodox principle),; for 
several reasons; in the first place, it is a needless 
abdication of the judicial function * * * further¬ 

more, it adds another to the exceptions to the general 
rules; and finally, it cumbers the jury wuth legal defini- 

293096—41-2 
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tions and offers additional opportunity for quibbling 
over the tenor of the instructions. 

Mr. Wharton in his treatise on Criminal Evidence (Vol. 2, 
Sec. 6$9. p. 141S, et seq., 10th Ed.) corroborates Professor 
Wigmore: 

It is the province of the court, and not of the jury, 
to determine whether a confession be made with that 
degree of freedom which is necessary to make it admis¬ 
sible evidence * * * The admissibility of the con¬ 
fession being dependent upon its voluntary character, 
the question whether it is voluntary or not must be 
decided when the offer to introduce the confession 
testimony is made. The voluntary or involuntary char¬ 
acter is a question of law, to be determined by the judge, 
from the facts, as a condition 'precedent to the admis¬ 
sion. of the confession testimony. This is the prevailing 
rule in the United States, and is in accordance with the 
elementary principles defining the functions of judge 
and jury. The sole question to be determined by 
the trial judge is, Is the confession voluntary or invol¬ 
untary? If the testimony shows it to be involuntary, 
then it is excluded; if the testimony shows it to be 
voluntary, then it is admissible. When the court rules 
that the confession is voluntary, and hence admissible, 
the same evidence, and all of the circumstances that 
might in any way affect the credibility of the confes¬ 
sion, must be introduced for the consideration of the 
jury, not that the jury can pass upon its competency, 
but in order that the jury may determine its weight and 
credibility. [Italics supplied.] Rossi v. United States, 
27S F. 349. 

The United States Court of Appeals for the District of Col¬ 
umbia in Hardy v. United States, 3 App. D. C. 35, 47, after 
discussing a confession in issue there, said, “The better rule 
now generally prevailing is to limit the power of the court to 
the question of the admissibility primarily, only, leaving the 
jury perfectly free to consider or reject it, according as they 
might believe it to have been properly or improperly induced.” 
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The sufficiency of the evidence to show the competency of 
the confession is primarily a question for the court. Hardy 
v. United States, supra, Brady v. Vnited States, 1 App. ;D. C. 
246, Wilson v. United States, 162 U. S. 613, 624; 16 Sup. Ct. 
895; 40 L. Ed. 1090, 1096. i 

In the case of Harrold v. Territory of Oklahoma, 169! Fed. 
47, 53, 54 (C. C. A. S) the court had this to say: | 


Was it error for the trial court to permit the intro¬ 
duction before the jury in the prosecutor’s case of the 
testimony upon the question whether or not the .con¬ 
fession was free and voluntary? It was not the prov¬ 
ince of the jury to consider or determine that issue. 
It was the duty of the court alone to hear and decide 
it. The burden was upon the prosecutor to prove to 
the court that the confession was voluntary, that it! was 
not influenced by compulsion, hope, fear, or other in¬ 
ducement of any sort, and, if the evidence failed to 
establish that fact beyond a reasonable doubt it 'was 
the duty of the court to reject the confession. Bram 


v. United States, 16S U. S. 532, 555, 565; 18 Sup.j Ct 


183; 42 L. Ed. 568; Reg. v. Warringham, 2 Den. 0. C. 


447n; Reg. v. Thompson, 2 Q. B. 12. 


The Supreme Court of the United States in Gila Valley, 
G. & N. R. Co. v. Hall, 232 U. S. 94; 34 Sup. Ct. 229; 5S L. fed. 
521, reaffirms the proposition of law for which appellant con¬ 
tends in the present appeal that “Questions of the admissibil¬ 
ity of evidence are for the determination of the court; and 
this is so whether its admission depends upon matter of law 
or upon matter of fact.” When there is a conflict of evidence 
on the question whether a confession has been obtained by 
force or threats, or by holding out offers of immunity or re¬ 
ward, the question is one primarily for the decision of tjhe 
court. Lorenz v. United States, 24 App. D. C. 337, 385; Wil¬ 
son v. United States, supra; Davis v. United States, 18 App. 
D. C. 488, 490; West v. United States, 20 App. D. C. 347, 352; 
Brady v. United States, supra. The United States Court iof 
Appeals for the District of Columbia in the Lorenz case, supfa, 
makes the further observation that “where the circumstances 
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under which it was obtained are such as reasonably to indicate 
that it was not voluntary, then it would be an abuse of dis¬ 
cretion to submit it to the jury at all.” Bram v. United 
States, supra; Perry go v. United States, 55 App. D. C. 80; 2 
Fed. (2d) 181; United States v. Stone, S Fed. 232, 256, 257. 

Where on the trial of a criminal case a confession of the 
defendant is offered in evidence it becomes necessary for the 
trial court to ascertain and determine as a preliminary ques¬ 
tion of fact, whether it was freely and voluntarily made, and 
whether the previous undue influence, if any, had ceased to 
operate upon the mind of defendant. Man-gum v. United 
States, 2S9 Fed. 213, 215; Lewis v. United States, 74 Fed. 
(2d) 173, 175 (C. C. A. 9). 

In Hale v. United States . 25 Fed. (2d) 430, 437, the Circuit 
Court of Appeals for the Eighth Circuit made the following 
statement: “This court has held that it is the duty of the 
court to determine whether or not an alleged confession of an 
accused person was voluntary or involuntary, and that it is 
error to permit the introduction of the evidence upon that 
question before the jury. The admissibility of such a state¬ 
ment is not primarily a question of fact for the jury, but it is 
the duty of the Court alone to hear and decide it.” Rossi v. 
United States, supra; Perry go v. United States, supra; Man- 
gum v. United States, supra. 

Another case which lends significant pertinency to the issues 
here involved is the case of United States v. Bianco, 96 Fed. 
(2d) 87, 98 (C. C. A. 2), in which the trial judge permitted 
evidence to go to the jury for their determination whether 
or not a consent had been given to investigators to make a 
search. The jury found that consent was so given for they 
convicted appellant. The second circuit held that the trial 
court should have passed upon this question of consent rather 
than leave it to the jury for determination. The question as 
to the lawfulness of the consent to a search relates to ad¬ 
missibility of evidence and was for the court and not the 
jury. United States v. Jankowski, 28 Fed. (2d) 800; Gila 
Valley, G. & N. R. Co. v. Hall, 232 U. S. 94; 34 Sup. Ct. 229; 
58 L. Ed. 521. And in the Herrold case, supra, at page 54 the 
Court emphasized that every accused person has the right 
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to the exclusion of his confession until proof and decision is 
made. Amplification is given this statement in Rossi v. 
United States, 278 Fed. 349, to the effect that the voluntary 
or involuntary character of a confession is a question of law, 
to be determined by the court from the facts, as a condition 
precedent to the admission of the confession. And ip the 
Perrygo case, supra, the Court of Appeals for the District of 
Columbia observed that the jury ought not be permitted to 
hear any testimony concerning a confession until its admissi¬ 
bility has been determined by the court, out of the presence 
of the jury. 

It is not necessary to burden this court with more support¬ 
ing authorities which could be cited herein ad infinitum!. It 
is sufficient to remark that the proposition of law herein; con¬ 
tended for has been long established in the annals of law. 

It is conceivable an argument may be advanced on behalf 
of the Government that the court as a matter of inference 
ruled in effect that the confession was admissible as a volun¬ 
tary statement, notwithstanding specific language to that effect 
was not employed. This can be readily disposed of by! ref¬ 
erence to the following colloquy: 

! 

Mr. McKenzie. As I understand it, Your Honpr is 
willing to rule that it is admissible for the consideration 
of the jury? i 

The Court. No, I did not say that * * * ! m y 
understanding of the law is that where there is an issue 
of fact, the Court must leave that to the jury to! de¬ 
termine. [Trans. Vol. 5, p. 469, R-42.] j 

Counsel for appellant are not unmindful of the fact that 
the trial court is necessarily vested with wide discretionary 
powers in the matter of determining the competency of evi¬ 
dence, the abuse of which discretion is reviewable. However, 
how can it be successfully argued that the trial court’s refusal 
to determine as a preliminary question the admissibility of 
the confession is not a palpable abuse of discretion vested in 
the court? Furthermore, how are we to determine what might 
have been the outcome of the trial had the court in fact prop¬ 
erly ruled with reference to the confession? The record will 

i 
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disclose that some doubt was even engendered in the trial 
judge’s mind with respect to the voluntary or nonvoluntary 
character of the confession. Appellant was certainly denied 
any benefit of doubt that may have manifested itself in the 
mind of the court and which should have resolved in favor 
of appellant. The Supreme Court of the United States in 
Bram v. United States, supra, at page 565 makes this pertinent 
observation: “* * * any doubt as to whether the con¬ 

fession was voluntary must be determined in favor of the ac¬ 
cused.” Sorenson v. United States, Fed. S21, 24. 

Appellant’s rights have been seriously prejudiced under the 
Fifth Amendment of the United States Constitution providing 
that no person shall be compelled in any criminal case to be a 
witness against himself and we request that this court reverse 
the trial court. 

I-B 

The United States did not sustain the burden of establishing 
that the purported confession was voluntarily obtained. It 
was error, therefore, for the court to permit its consideration 
by the jury. Review of the record at this point will be en¬ 
lightening: 

The defendant testified that immediately upon his arrival 
in Washington, after having motored from Newark, New Jer¬ 
sey, the police took him to the Metropolitan Police Headquar¬ 
ters and proceeded to subject him to protracted questioning; 
that he denied the accusations of the police, whereupon he 
was taken to a back room and “smacked” on the head two or 
three times; that defendant continued his denials and was 
returned to the squad room where the police decided to “let 
the case rest until the next morning”; that defendant was 
struck again four or five times that night the blows being 
delivered with the open hand by an officer identified by de¬ 
fendant as Sergeant Tolson; that Sergeant Tolson returned to 
see the defendant the next morning and after some conver¬ 
sation with defendant said to him [Trans. Vol. 4, p. 393, 
R-35J “Well, I am going to get a little rough with you. I 
see you are generally the hard kind, and we generally con¬ 
quers them all;” that defendant was then returned to police 
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headquarters where again defendant was subjected to pro¬ 
tracted questioning by Sergeant Tolson and Liverman; ;that 
the defendant was then taken into another room, at which 
time they had a piece of hose and proceeded to inquire of 
defendant anew. The defendant further testified that “ *| * * 
and Mr. Tolson commenced to beat on me with that hose,; and 
he hit me and knocked me down with that hose, and asked 
me a question, and I said, ‘No’. And he would say, ‘Didn’t 
you.’ ” [Trans. Vol. 4, p. 394, R-35]; that they “jumped” on 
him and struck him again; that one officer kicked him in! the 
stomach; and that as a result of these beatings defendant bled 
from the nose and mouth; that he was then returned to ! the 
squad room or main office to wash the blood away over a 
sink. [Trans. Vol. 4, p. 396, R-36]; that the defendant |was 
then advised by the police. “You do know about it. When 
we get through with you. you are going to know everything 
that we want you to know—that we ask you. You is going 
to tell us.” [Trans. Vol. 4, p. 401, R-36]. That he was then 
again subjected to questioning; that he was frequently taiken 
from the main office to a rear office and was beaten, kicked 
and knocked down every time so removed, receiving blbws 
from the rubber hose, feet and fists of the officers; that the 
beating made him dizzy and almost blind; that he finally did 
sign a paper which he could not recognize because of his illit¬ 
eracy and inability to read, but that he signed because he was 
afraid they were going to kill him and that they threatened 
to do so if he did not sign it. [Trans. Vol. 4, p. 401, R-36]. 
To quote from the record: 

“We are going to do you the same way they would 
do you, if you were in the asylum, and we are going to 
take you for a ride.” j 

It is interesting to note how the confession was taken, bear¬ 
ing in mind at all times that the defendant is illiterate and 
unable to read. The defendant describes the taking of the 
confession thus: 

“The typewriter fellow fixed up this paper; because 
he would ask me a question, and he would typewrite 
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there, for 15 or 30 minutes, whispering to one another 
over this paper.” 

Defendant added that he did not know what the paper 
said and did not want to sign it; that his only reason for sign¬ 
ing was due to fear of additional beatings and maybe death. 
[Trans. Vol. 4, p. 407, R-36.J 

The Court then inquired regarding the punishment inflicted 
on defendant and the defendant responded. “Well, they kept 
pounding, and they said, ‘Go ahead an tell us, an we will quit 
beating you, and we will see you come out in court, and 
things.” 

By the Court. How did he say he would fix it up 
for you? 

A. He said, “You want us to quit beating on you, 
don’t,you?” I said. “Yes. sir.” He (officer) said, 
“Well. I am your friend, and go ahead an sign these 
papers, and we will not beat you no more, if you sign 
these papers, and you will be carried down to jail, 
and nobody else could bother you no more, and you 
won’t be lying around these precincts, and there won’t 
be nobody down there to frighten you no more.” 
[Trans. Vol. 5. p. 408, R-27.] 

Defendant then related that after signing the confession he 
was taken to the District Jail where he was treated by the 
jail physician for injuries received from the beatings at the 
hands of the police; that he showed the physician his lip 
which was cut by reason of said beatings; that the physician 
administered tablets to defendant to alleviate violent pains 
in his head occasioned by the blows inflicted on his head. 

Dr. Walter K. Angevine official physician at the District 
Jail, testifying on behalf of the United States recalled that 
he treated defendant when the latter was received at the jail; 
that a couple days later, according to records kept by the 
witness, he treated defendant for lesions; that there was a 
necessity for treating a hand and a leg; and he treated the 
defendant to the best of his recollection for abrasive wounds 
on his right hand and one of his shins; that on that day or the 
succeeding day witness gave defendant sedative drugs to alle- 
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viate defendant’s severe headaches; that a blood test indicated 
that defendant was afflicted with syphilis but that in the 
opinion of the witness defendant’s wounds were not caused 
by any syphilitic condition but that the wounds were caused 
by abrasions, and that the defendant was not placed in an 
isolation ward for treatment of syphilis which would havq been 
done had the defendant been suffering from running syphilitic 
sores; the physician testified further that the 3 plus i blood 
count would not produce severe headaches. 

The record will indicate that defendant was held incommu¬ 
nicado some 27 hours before a statement was extorted; from 
him and that during this period of detention no attempt was 
made by the police to take defendant before a commissioner 
or magistrate; that the defendant was not arraigned ;until 
two days later only after the confession was obtained. 

Typical stereotyped professional denials were made by the 
police of the existence of police brutality in the present! case. 
However, doubtless anyone could be so fatuous as to believe 
that the police would admit any illegal practices in their; own 
midst. It is significant to recall from the record that defend¬ 
ant was taken to a rear room in the presence of only oijie or 
two police officers in which room the rubber hose was en- 
sconsed and that the rubber hose never made its appearance 
in the squad room where the confession was extorted. 

The foregoing review substantially confirms contention of 
counsel for appellant that the confession was obtained from 
him through third degree methods, that is, the inflicting of 
pain, physical and mental, threats, inducements and coercion 
and that the trial court erred in permitting the jury to con¬ 
sider the confession, on the basis of which we request this 
court to grant appellant a new trial. j 

The Report on Lawlessness in Law Enforcement of i the 
National Commission on Law Observance and Enforcement, 
(No. 11), June 25, 1931, was alluded to by this court in Forte 
v. United States , 6S App. D. C., Ill, 112, 113, in which the 
Commission outlined the various terroristic methods prac¬ 
ticed by police and law enforcement agencies in this country 
in obtaining confessions. It said that one of the methods most 
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commonly used is beating the victim with fists or with some 
implement, especially the rubber hose, which inflicts pain 
but is not likely to leave permanent visible scars. 

In the present appeal the record discloses substantial tes¬ 
timony to the fact of “persuasion with a hose.” One of the 
Government’s own witnesses. Dr. Angevine. Jail Physician, 
corroborated the testimony of the defendant that it was nec¬ 
essary to treat defendant for lesions and abrasions, and for 
severe headaches on the defendant's admission to the jail. 
The prosecution cannot dispute these cold facts related by its 
own witness. And certainly this court cannot close its eyes 
to Dr. Angevine’s testimony, a witness for the United States. 
We implore this court to scrutinize very carefully the testi¬ 
mony with reference to the physical brutality employed by 
police in the present case. 

The above-named Commission in its report describes an¬ 
other method of extracting admissions from a prisoner, i. e., 
that of protracted questioning, by which means the question¬ 
ing is so protracted that the prisoner's energies are spent and 
his powers of resistance overcome, this being accompanied at 
times by blows. In this connection it is significant to note 
the testimony of Sergeant Tolson, a witness for the United 
States: 

We would ask him, and then ask him over again, and 
over and over and over several times. We questioned 
him along the line. [Trans. Vol. 4. p. 3S2. R-34.1 

Sergeant Tolson also testified that the defendant advised him 
that he (defendant) could not read. 

It will be recalled from the record, incorporated herein, that 
defendant was held incommunicado some 27 or 2S hours by 
the police. No effort was made by the police during that time 
to notify his family, friends, or counsel, and significantly 
enough defendant was arraigned only after his confession was 
extorted. Manifestly such illegal detention by police acted 
as a mere expedient to gain time for investigation for purposes 
of compulsion and softening defendant for the kill. 

This court is well aware that the law requires prompt pro¬ 
duction of a prisoner before a magistrate. In Carroll v. Parry, 
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4S App. D. C. 453, 459, this court, citing with approval Kirk 
v. Garett, 84 Md. 3S3, 405; 35 A. 1089, made the following 
observation: “The court in that case was careful to poiht out 
that when a person is arrested, either with or without & war¬ 
rant, it is the duty of the officer * * * making the ar¬ 

rest to convey the prisoner in a reasonable time, and with¬ 
out necessary delay, before a magistrate to be dealt with as 
the exigency of the case may require. The power to iinake 
the arrest does not include the power to unduly detain in 
custody; but, on the contrary, is coupled with a correlative 
duty incumbent on the officer, to take the accused before 
a magistrate ‘as soon as he reasonably can.’ The delay in 
taking defendant before a commissioner or magistrate for 
bail * * * was unreasonable and unfair to him, and the 

actions and conduct of the officers were arbitrary and ip dis¬ 
regard of his rights.” U. S. ex rel Humphrey v. Janus, j30 F. 
(2d) 530, 533, 534. j 

The burden is upon the government to prove to the icourt 
that the confession was voluntary, that it was not enforced 
by compulsion, hope, fear, or other inducement or any! sort, 
and. if the evidence failed to establish that fact beyond a 
reasonable doubt, it was the duty of the court to reject the 
confession. Herrold v. Territory of Oklahoma, 169 Fed. 47, 
53. It is the duty of the prosecutor to satisfy the trial judge 
that the confession had not been obtained by improper mjeans, 
and that where it is impossible to collect from the proof 
whether such was the case or not, the confession ought pot to 
be received. Bram v. United States, supra, at page 555J In¬ 
asmuch as these statements were made to public officers while 
the defendant was under arrest and in custody, it was injcum- 
bent upon the government to prove that the statements were 
freely and voluntarily made. Johnstone v. United States, 1 
Fed. (2d) 928, 929. 

We contend that the United States did not sustaiiji its 
burden of proof with reference to the voluntariness of theicon- 
fession. that the confession was obtained by compulsion! and 
not admissible since it violates defendant's constitutional privi¬ 
lege against self-incrimination. 



24 


In the case of Porpura v. United States, 262 Fed. 473, 477, 
defendant for a period of almost 24 hours was continuously 
plied with questions regarding a theft and was denied benefit 
of counsel. A confession was extorted. The court held the 
confession was clearly inadmissible. The United States 
Supreme Court in Wan v. United States, 266 U. S. 1, 14, 15, 
held that a confession is voluntary in law, if, and only if, it 
was, in fact, voluntarily made * * *. A confession ob¬ 
tained by compulsion must be excluded whatever may have 
been the character of the compulsion, and whether the com¬ 
pulsion was applied in a judicial proceeding or otherwise. 

In the case of Chambers et al. v. State of Florida, No. 195, 
Oct. Term. 1939. 1, 2. 3. 4. 6. 7. 9. 10. and 11. the Supreme 
Court of the United States after discussing persistent and 
repeated questioning and mistreatment defendants were sub¬ 
jected to. commented that— 

The Constitution proscribes such lawless means irre¬ 
spective of the end * * *. Due process of law, 
preserved for all by our Constitution, commands that no 
such practice as that disclosed by this record shall send 
any accused to his death. No higher duty, no more 
solemn responsibility, rests upon this Court, than that 
of translating into living law and maintaining this con¬ 
stitutional shield deliberately planned and inscribed 
for the benefit of every human being subject to our 
Constitution of whatever race, creed, or persuasion. 

In Bram v. United States, supra, the Supreme Court held 
that the rule is not that in order to render a statement admis¬ 
sible the proof must be adequate to establish that the particu¬ 
lar communications contained in a statement were voluntarily 
made, but it must be sufficient to establish that the making of 
the statement was voluntary; that is to say, that from the 
causes, which the law treats as legally sufficient to engender in 
the mind of the accused hope or fear in respect to the crime 
charged, the accused was not involuntarily impelled to make 
a statement, when but for the improper influences he would 
have remained silent. How in reason can it be said that the 
confession which defendant made and which was required by 
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the situation was wholly voluntary and in no manner influ- 
* enced by the force of hope or fear. To so conclude would be to 
deny the necessary relation of cause and effect. 

Elementary writers of authority concur in saying that while 
from the very nature of such evidence it must be subjected to 
careful scrutiny and received with great caution, a deliberate, 
voluntary confession of guilt is among the most effectual 
proofs in the law, and constitutes the strongest evidence 
against the party making it that can be given of the facts 
stated in such confession. But the presumption upon ^hich 
weight is given to such evidence, namely, that one who is 
innocent will not imperil his safety or prejudice his interests 
by an untrue statement, ceases when the confession appears 
to have been made either in consequence of inducements of a 
temporal nature, held out by one in authority, touching the 
charge preferred, or because of a threat or promise by or in 
the presence of such person, which, operating upon the' fears 
or hopes of the accused in reference to the charge, deprives him 
of that freedom of will of self control essential to make his 
confession voluntary within the meaning of the law, Wilson v. 
United States, supra. \ 

11-A | 

The Trial Court failed, at the close of the evidence, to 
properly consider whether or not there was any substantial 
evidence to sustain the claim of the United States, that the 
defendant had committed the offense of Murder in the First 
Degree. It was the duty of the Trial Court to determine that 
proposition. 

The following occurred at the close of the case for the 
United States: 

Whereupon Mr. McLaughlin, announced 'that :the 
case for the United States was complete. 

Whereupon Mr. McKenzie, after a conference with 
the Court and Counsel at the Bench, announced he 
desired to make a motion. 

Whereupon the Court ordered the jury to retire. 


i 

i 








26 


Whereupon Mr. McKenzie made formal motion for 
a directed verdict of “Not Guilty” as to Murder in the . 
First Degree, and [Transcript. Vol. 5, p. 606J- 

The Court. I think I would like to hear from counsel 
for the Government on what testimony you rely on for 
premeditation and deliberation. 

Mr. McLaughlin. It is my understanding, as far 
as premeditation and deliberation are concerned, that 
time is not an element of it. 

The Court. I agree with you on that. 

***** 

Mr. McLaughlin. The theory on which the Govern¬ 
ment presented the case is that fact that defendant, 
Willie Bullock, was standing in front of 39 F Street 
and he had the intention prior to the arrival of the 
officer to kill Susie Fletcher. 

Susie Fletcher's testimony is that he had threatened 
her life and that it was going to be her last night on 
earth. She went further and said that she was given 
her choice as to whether she wanted to die drunk or 
sober. 

There was further testimony on the part of Willie 
Pearson that when he saw them standing there he saw 
the defendant Bullock put the gun two or three times 
into the mouth of Susie Fletcher. 

Now. under those circumstances, there is no ques¬ 
tion about the defendant’s frame of mind at that time. 
In other words, he had formed the intention to kill 
someone. In that condition and realizing the approach 
of the police officer, who (R. 55) was in full uniform, 
and getting sight of the officer, whom he saw coming 
down the street and saw him, from the testimony in 
this case, some distance before he got to the defendant, 
and knowing that he at that time had the gun in his 
hand and that he had made threats against Susie 
Fletcher to take her life, and seeing the officer and 
knowing that if the officer found him in that position 
he would take him under arrest and he would be 
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charged with the offense of attempting to kill ;or do 
great bodily harm to Susie, as soon as he sawi that 
police officer he premeditated and deliberated to Ishoot 
and to kill that officer to avoid being arrested. 

i 

i 

I say that there was ample time to form the idea in 
his mind to kill this officer. He held an opportunity to 
see him [Transcript, Vol. 5, p. 60S] coming. He came 
from some distance. 

There is testimony about the condition of the body 
of the deceased at the time of the inquest. 

There is some testimony that the officer came up and 
said, “What is going on?” 

Whether or not this man shot him to avoid being 
arrested at the time, no one know’s. I say that under 
those facts there was plenty of time for him to delib¬ 
erate and to shoot and kill this officer. 

The Court. Is that the only case in which yob can 
infer premeditation and deliberation to kill from these 
circumstances? 

[Transcript, Vol. 5, p. 609]: 

Mr. McLaughlin. There is enough here to let it 
go to the jury on the charge of first degree murder. 

The Court. I will hear you on that. 

* * * * * ; 

l 

The Court (interposing). Let me ask you (Mr.|Mc¬ 
Kenzie) this question: Have you found any case where 
the court has upheld the commission of a first degree 
murder on the basis of killing alone? 

Mr. Vilas. On what? 

i 

The Court. On the basis of the killing alone. It is 
undoubtedly the law that you can premeditate and 
deliberate in an instant. 

Mr. McKenzie. That is not the rule in this District, 
and I quote from the Bostic case, which is reported in 

68 Appeals, D. C. 167 (R. 56). 

* * * * i 


* 



The Court (interposing). What do you say about 
that with reference to the time before he shot Shinault? 
Suppose he (R. 57) saw him coming and conceived 
the idea that he should have to kill him? 

Mr. McKenzie. I should say in that case it would 
be a question of fact for the jury. We cannot specu¬ 
late upon what he did. We have heard this case from 
the lips of witnesses put on that chair by the Govern¬ 
ment. There is not one witness who put his hand on 
that Bible and said, directly or indirectly, or by innu¬ 
endo, that he ever did see the policeman. The only 
place where he says anything about it is in the confes¬ 
sion, and he said, “I never did see him. I don’t know 
where he came from.” 

W’e have the testimony of Fletcher that “he and I 
stood in such a position that our backs had to be 
turned in the direction from which the policeman 
came.” [Transcript, Vol. 5, p. 612.] 

We have the testimony of Pearson, certainly a hos¬ 
tile witness, if any ever was seen, and his testimony 
was that the back of the defendant was turned toward 
the street, the direction from which the officer came. 

The facts elicited by your Honor from the witnesses 
put on by the Government established beyond the pos¬ 
sibility of a doubt that this man was not facing the 
officer at the time he approached him and was shot, 
and the burden is not upon us to prove; the burden is 
upon the Government. 

***** 

The Court. Is there any evidence, as Mr. McLaugh¬ 
lin says, that this man saw the officer approaching him? 

I am a little hazy on that (R. 58). 

Mr. Vilas. We have not any in mind. 

The Court. I mean prior to the time he spoke. 

***** 

The Court. What is your recollection of the evidence 
as to the time the man first saw the officer? You said 
in your argument a moment ago he saw him coming. 
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My recollection of the testimony is that the first time 
he saw him was when he heard the voice and that; when 
he turned the shot occurred almost instantaneously. 

Whereupon Mr. McLaughlin stated to the Court 
that it was his recollection of the evidence that it defi¬ 
nitely put defendant in a position where he did see 
the officer who was shot when about 5 feet from the 
defendant. [Transcript, Vol. 5. p. 017]: 

The Court. It is my understanding that the Govern¬ 
ment has to adduce evidence from which the jury ijnight 
infer premeditation. The matter did give me a.little 
concern before the motion was made in this case. The 
evidence to my mind has been somewhat meagre on 
the subject of the formation of a design or purpose to 
kill and then a turning over of it in his mind. 

# * * * <4 

The one thing that bothers me about submitting this 
on first degree is whether there is any evidence from 
which any (R. 59) premeditation may be inferred. If 
there is, then it is my duty to present it. 

I 

Of course, in this one particular case the way it 
impresses me from the evidence is that the officer; was 
right on top of them, and almost momentarily the jman 
pulled the revolver and shot him. Of course, there is 
no question on earth about that being malice, and ;nal- 
ice aforethought. But I was wondering if there; was 
any testimony or must there be any testimony of pur¬ 
poseful and deliberate killing? You can infer a purpose 
from those circumstances. That is why I am trying to 
find out if any of you counsel has found a case which 
says you can infer a purposeful killing or infer delib¬ 
eration from the killing. If that is so, then it is'my 
duty to submit the case on first degree murder. 

# * * * * j 

The Court. I wish you would look it up. I am going 
to look it up and try to find it myself. It is, of course, 

29309G—41-3 j 
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a very bad killing. Whether the defendant is respon¬ 
sible or not will have to be decided by the jury. But 
I do want you to give careful consideration to the 
question of what the law is, because unless you can 
infer a deliberation or a premeditation from a killing, 
or unless you can show some evidence of it that I don’t 
have in mind right now. it may be that we cannot 
submit this on a charge of first degree murder. I am 
not prejudging it at all. I want to read these cases 
again, and 1 want to read the testimony (R. (30). 

***** 

The Court. Sometimes the Government might have 
a hard time proving its case. But you do not concern 
yourself with what you have to show in any case; 
it is what you have to show here. I don't have any 
doubt that if he had seen this officer two or three 
blocks away and said, ‘‘here comes the officer. If he 
interferes with me. I’m going to bump him off,” we 
would then have plain evidence of premeditation. But 
in this case, if he shot at him, he is presumed to intend 
the consequence of his act. But was there a sufficient 
lapse of time there to show, first a design and purpose, 
and then a turning over of it in the mind? The whole 
idea of first degree murder is that there must be a 
turning over of it in a cool mind. Did he have time 
to do it? Of course, it can be said that one can turn 
it over just as quickly as he can think. There is no 
question about that. 

***** 

The Court. * * *. 

What I should like to find out is this: I have in mind 
some decision, somewhere, that says guilt of first degree 
murder may be inferred from the killing itself. 
* * * [Transcript, Vol. 6, p. 624]. 

The Court. * * * inferring deliberation from 
the mere killing itself. 

***** 

The Court. I am prepared to rule on this motion. 

***** 
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in this case the evidence seems to indicate that the 
defendant was quarreling with his common law’! wife 
and that he was threatening to kill her. It also ap¬ 
pears that he had been drinking. He might weH’have 
been in an ugly mood and not want anyone to interfere 
with him. The evidence tends to show he might have 
seen the policeman in uniform approaching. If he. shot 
simply to frighten the (R. 61) policeman, the defendant 
himself might have been shot. Therefore, the. evi- 
dence seems to justify the inference that he might .have 
had a purpose to kill. The fact that he fired two Shots 
is some evidence which might fortify this view. ! 

If the defendant, not wanting anyone to interfere 
with his ugly mood toward his common-law wife', de¬ 
cided to kill the [Transcript. Vol. 6, p. 625] officer, 
must I say he could not have turned this thought ,ovcr 
in his mind? It is true the time was short, but! the 
law seems to indicate it is the fact of the turning it over 
in one’s mind, rather than the length of time, which 
controls. 

After giving the matter a great deal of thought I 
have concluded that the question seems to be one of 
fact for the consideration of the jury, rather than; one 
of law, and therefore I overrule the motion, ancj, of 
course, I grant you an exception. (R. 62). 

The testimony and evidence upon which the Trial Court 
predicated its conclusion that the “question seems to be:one 
of fact for the consideration of the jury, rather than on£ of 
law’,” was substantially as follow’s: 

Dr. Christopher Joseph Murphy, Deputy Coroner 
for the District of Columbia. * * * testified Sub¬ 

stantially as follow’s: 

* * * the gun was discharged w’ithin a distance 

of 18 inches from (R. 20) the body; * * * that 
he took a bullet from the body, which he turned over 
to the Police Department; that he could not state the 
kind or caliber of gun used. 


j 
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Officer Ralph D. Edwards, of the Washington, D. C., 
Metropolitan Police Department * * * testified 

substantially as follows: 

That he was a member of said Police Force on Au¬ 
gust 14. 1032. working with Officer Shinault as his 
partner in a scout car; that about 9:40 p. m. of that 
day. in response to a radio call received about 9:36 of 
said day. he and Officer Shinault went to 39 F St. NW.; 
that each Officer was then in regulation uniform of 
trousers, shirt—no coat—cap. and badge; that he was 
driving their scout car. from which Officer Shinault 
first alighted, about four or five houses removed from 
39 F St. NW.; that Officer Shinault was using his 
flashlight to ascertain house numbers; that Officer Ed¬ 
wards upon alighting from said car perceived Officer 
Shinault standing before two persons who appeared 
to be a man and a woman; that Officer Edwards started 
to walk toward the group, passing a small church in 
which the congregation was singing, at which time he 
heard a shot immediately followed by another shot; 
that he saw Officer Shinault turn around and start to¬ 
ward him. at which time the pocket of Officer Shinault’s 
shirt was on fire, and he heard Officer Shinault say. 
“Look out. Ed; he’s got a gun.” whereupon Officer 
Shinault collapsed; that Officer Shinault had been 
standing talking with the said two persons half to 
three-quarters of a minute before the shots were fired 
in quick succession; that he did not again see the man 
or woman aforementioned and could not identify them 
or either of them from his original view; that he was 
about 25 or 30 feet behind Officer Shinault; that it 
was dark and the light was indistinct (R. 21). 

Susan Fletcher * * * testified substantially as 
follows: 

“That # * * on August 14, 1932. about 8 p. 

m * * * it vvas dark * * * defendant requested 
witness to return home with him; that she declined, 
whereupon defendant exhibited a gun and forced her 
to accompany him; that as they went down some steps 
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leaving her residence defendant dropped his gun; thaton 
taking a second step defendant dropped his gun again; 
that they entered a cab, instructed the driver to go 
to 30 F St. NW., at which time defendant dropped!the 
gun once more. # # *; that they arrived at 39 Fj St. 
NW.; * * * the gun again falling from defendant’s 
hand; that she refused his invitation to enter into 30 
F St. NW.. but did consent to enter 37 F St. NjW., 
where defendant purchased a half-pint of whiskey; of 
which she consumed half and the defendant the otiher 
half; that shortly thereafter, upon the same premises, 
defendant purchased more whiskey, which the feljlow 
poured out. but she did not remember how much de¬ 
fendant drank; that they left 37 F St. NW.. after spine 
discussion, and stopped before 30 F St. NW.. whereupon 
defendant threatened to kill the witness; that she ad¬ 
vised him not to talk that way [Transcript. Yol. 21 p. 
1021: 

“Q. What did he say he was going to do? 

“A. He said he was going to kill me. 

“Q. Did he say why? | 

“A. No. he didn’t say why; and so he kept on talking.” 
So by that time I heard someone say. ‘What’s all this 
racket about?’ j 

“Then I heard a gun went off. and I run. At th£ time 
I heard the gun go off. I run”; that defendant did not 
point the gun at witness; that they stood there arguing 
for about one-half hour during all of which time eje- 
fendant had the said gun; that the witness was facing 
the house, 39 F St. NW.. more than toward the street; 
that she was standing on the first step leading down 
from the inner edge of the sidewalk, and defendant bn 
the second of such steps; that her back was (R. 22) 
towards the street; that she and defendant were facing 
“both * * * kind of facing 39” [Transcript. Vol. 

2, p. 10SJ: 

“Q. Were you both facing the same way? 

“A. Both mostly the same way.” j 

* * * * * 
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“A. I had my hand on his left shoulder. He was 
right close to me;” that she could discern someone 
approaching herself and defendant; that this person 
was within six or seven feet when she heard the shot; 
that she could not tell whether or not the person ap¬ 
proaching was a Police Officer; * * * that defend¬ 

ant's gun fell from his hand so many times on the night 
of August 14. 1032. because he had been drinking a lot. 
and got ‘drunker still’ when he consumed more whiskey 
at 37 F St. N\Y.; that witness did not see defendant 
raise the gun at any time, although she was observing it 
closely; that she did not see any or either of the govern¬ 
ment witnesses. Curtis Pearson. Nanie Pearson, or 
Willie Pearson * * * that night; that * * # 

she * * * did not say to defendant that defendant 

had shot the officer. 

Willie Pearson * * * testified substantially as 

follows: 

* * * that witness saw defendant at 39 F St. 

XW.. * * * aixnu 7:30 p. m.. at which time de¬ 

fendant and Susan Fletcher were before 39 F St. XW.. 
“fussing" (Transcript. Yol. 2. p. 145]: 

“Q. What were they doing at that time? 

“A. Well, standing right there at the door fussing. 

“Q. Whereabouts were they standing? 

“A. Well, they were standing right at the edge—in¬ 
side the sidewalk as vou come in the door almost” (R. 
23). 

That witness heard defendant say. “I am going to kill 
you this night.” and saw defendant put the gun barrel 
into Susan Fletcher’s mouth, whereupon Susan Fletcher 
patted defendant upon the shoulder, and defendant 
withdrew the gun. but again placed the barrel into her 
mouth. Susan Fletcher again patting him and defendant 
again withdrawing the weapon: that witness was sitting 
in a roadsier parked on the opposite side of the street 
but directly in front of 39 F St. XW.; that witness saw 
an officer get out of a car. who [Transcript. Yol. 2. p. 

146 ]: 



35 


walked from the sidewalk there to the house and said, 
“What’s the trouble around here?” 

“Didn’t anyone speak a word and I seed Willie when 
he stepped back about two steps down the steps and 
shot him, Mr. Shinault”; that he could tell at thp time 
the man got out of the car he was a police officer; that 
he observed [Transcript, Vol. 2, p. 147]. 

“A. He had on blue pants and a sort of light look¬ 
ing—it wasn’t gray; it was between grayish and blue— 
and a cap.”; that he heard two shots, saw the police¬ 
man grab his chest and say, “Watch out, Ed, that fel¬ 
low’s got a gun.”; * * * that as nearly ns he 
could recall Officer Edwards got out of the car: after 
the shooting began (R. 24); * * * that defendant 

and Susan Fletcher returned about S or S:30 p. m., 
when it was dark and the street lights were on; that 
defendant was walking around in front of 39 F St.jNW., 
with a pistol in his hand, walking in a little walkway 
in front of the door of 39 F St. NW., some short dis¬ 
tance from the steps, but not on the steps [Transcript 
Vol. 3. p. 169]: j 

“Q. On the steps or on the sidewalk? 

“A. On the little sidewalk that I just told you.f’ 
James Brown * * * testified substantially as 

follows: j 

That * * * he then knew the defendant' and 
saw him that day standing in front of 39 F St. !NW. 
with Susan Fletcher; that they were talking, but he did 
not know the subject of the conversation; that he ob¬ 
served the couple for about 25 minutes, defendant hav¬ 
ing a pistol in his hand but doing nothing with it; 
that it was sometime near S p. m., that he left 37 F St. 
NW., * * * and passed a police officer who; was 
walking toward 39 F St. NW.; that he had proceeded 
some 25 or 30 feet after passing the said officer when 
he heard two shots, there being little interval betiveen 
shots, although witness could not say exactly how 
much; that he looked around, saw the officer; run 
towards the middle of the street and collapse, where- 
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upon witness ran across the street; that when, after 
hearing the shots, witness turned around he did not 
see either defendant or Susan Fletcher; * * * 

that the officer wore blue trousers, white shirt, and a 
policeman's cap; that defendant was standing right in 
front of the steps that come up from 39 F St. NW.; 
that the conversation between defendant and Susan 
Fletcher was not conducted in a tone loud enough to 
enable witness to know what it was about; that he did 
not see Willie Pearson there that night; that he did 
not see Curtis Pearson there that night until after the 
shooting" (R. 25). 

Maggie Brown * * * testified substantially as 
follows: 

That on August 14. 1932, she lived at 37 F St. NW.; 
* * * when she did arrive home she saw defendant 

and a woman standing in front of 39 F St. NW.. talking 
to each other; that she saw nothing in defendant's 
hand; that she passed by defendant and Susie Fletcher, 
but heard no shot; that she passed a policeman very 
near to the gasoline station at between North Capitol 
and 1st on F St. NW.; * * * that was then 
dark and night when she saw defendant and a woman 
standing in front of 39 F St. NW.; that after she passed 
the police officer she saw people running toward 39 F 
St. NW., and ran toward that address; that she did 
not then see defendant nor the woman, Curtis Pearson, 
Willie Pearson, or Nanie Pearson at 39 F St. NW. 

Curtis Pearson * * * testified substantially as 

follows: That on August 14. 1932. he resided at 39 F 
St. NW. * * *; that about noon he drove de¬ 
fendant to a place (in) Douglas Court where defend¬ 
ant purchased some whiskey; that witness returned 
from the Union Station about dark, defendant not be¬ 
ing about 39 F St. NW.. at that time, and witness went 
to 37 F St. NW.. instead (R. 26) of to his home at 39 F 
St. NW.; that shortly thereafter he saw defendant and 
Susan Fletcher standing in front of 39 F St. NW., ar¬ 
guing, but that he could not say what the argument 
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was about; that he told defendant to cease arguing, 
and that defendant made some forgotten reply;! that 
defendant had a gun in his hand; that witness was 
standing in the door of 37 F St. NW.; that during the 
progress of said argument witness observed a police 
scout car drive up and park about 20 or 25 feet “back 
up the street”; that one police officer alighted and 
walked toward 39 F St. NW., at which point the officer 
said to defendant and Susan Fletcher, “What i$ the 
matter here?”; that witness guessed that officer was 
then two to three feet from defendant and Susan 
Fletcher; that witness thinks officer was wearing; blue 
trousers, light blue shirt, and a cap [Transcript, Vjol. 3, 
p. 225]. 

A. “After he said a word or two (police officer)!, the 
next thing I remembered. I heard some shooting;”; that 
the officer turned around and fell; that the first;shot 
came from the gun held in the hand of the defendant; 
that the witness did not see where the second shot came 
from because he turned around after the first shot; 

* * * that the defendant was drinking on ;that 

date; that toward the close of the day the defendant 
was “pretty drunk” [Transcript, Vol. 3, p. 237J: j 

Q. How did the defendant act? j 

A. “More or less staggering, you know”; that; this 
was about 6 or 7 o’clock, when it was dark, and at night; 

* # # that he was about 20 feet from defendant 

and Susan Fletcher at the time of the shooting; 'that 
defendant and Susan Fletcher were standing on; the 
sidewalk before 39 F St. NW.; that they were not on 
the sidewalk but on the steps coming down from F St. 
(R. 27); * * * thid witness took a position in 

front of 37 F St. NW., because in that spot he “wpuld 
not be in front of no gun or anything;” that by being 
at 37 F St. NW., the gun would not be straight at Wit¬ 
ness; that he saw defendant raise the gun from! his 
side and fire when addressed by the police officer (R. 
28). 
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Nanie Pearson * * * testified substantially as 
follows: 

That about dark witness saw defendant and his wife 
Susan Fletcher, stand talking in front of 37 or 39 F. St. 
NW.; that witness did not pay them any attention 
until she saw a scout car stop near the church and 
heard an officer occupant say “39 F St.*’; that after the 
officer got down to where it appeared to witness de¬ 
fendant and Susan Fletcher were talking, witness saw 
two flashes and heard two shots: that she can’t say how 
far officer and defendant were separated at that time; 
* * * that it was dark while defendant and Susan 
Fletcher where standing on F St.; that the two shots 
were close together (R. 29). 

Willie Bullock * * * testified substantially as 
follows: 

Q. Did you tell them (police officers) at any time 
that you shot this officer? 

A. No. sir. 

Q. You never did admit that, even though they beat 
you? 

A. Yes. sir. I told them that I was there at the 
time, but I don’t remember anything about how that 
officer got shot, but I do admit I was there. I know 
that I was there, but I don’t remember whether I was 
there when the officer got shot. But I know that I 
was there that night (R. 37). 

***** 

Whereupon U. S. Exhibit No. 2, for identification, 
was received in evidence, and Mr. McLaughlin read 

same to the jury as follows: [the confession] (R. 46). 

***** 

* * * I hailed a taxi that was passing in front 

of the house and we got in and came home in it. On 
our way home I had a half of a half pint of liquor in 
my pocket and we drunk that; * * * so we goes 

back to the front yard and started to talking. So we 
goes next door and starts to drinking (R. 47); * * * 
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That left Susie and me in the front of the house on 
the stoops. Susie and I had been arguing. We had 
been arguing right along, she generally argues when she 
gets her head full of whiskey. I don't know if11 was 
sitting down or standing up on the stoops. I must 
have had the pistol in my hand, and I must hate had 
my back to the officer. I don't know if the officer said 
anything or not. The next thing I know I had shot 
my gun and I run through the house and went out the 
back and I carried the gun with me. * * * I; heard 

a woman say, ‘Let me get out, an officer has got! shot.’ 
Then I realized that I had shot an officer (R. 48). 

* * * * j * 


(Continuing from the confession:) 

Q. What were you and Susie doing at the tinjie the 
officer arrived? j 

A. I don’t know if I was arguing with her or not at 
the time the officer arrived. j 

Q. How far were you from the officer at the time you 
fired the pistol? 

A. I don’t know, but he must have been close to 
me. It all seems like a dream to me. 

Q. Did the officer say anything to you before you 


shot? j 

A. I don’t remember him saying anything to nobody. 

Q. How many shots did you fire? 

A. I don’t know, sir. 

Q. Was it more than one? 

A. I don’t know (R. 51). 

Thus, substantially, stood the evidence and itesti- 
money at the conclusion of the case for the United 
States. 

Whereupon the defense presented its case substan¬ 
tially as follows: 

* * * Betty Jane Salisbury * * * testified 
substantially as follows: 

That on August 14, 1932. witness resided at 43 F 
St. NW., Washington, D. C., and on the evening in 
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question she was sitting at a front window in her house; 
that she saw an officer go to the door of 39 F. St. NVV.; 
that she could see from the window, very distinctly 
and plainly, that he was a policeman; that she heard 
a gun fired, saw the officer turn back to the street and 
fall; that she judged the officer was about a foot or a 
foot and one-half from the door at the time; that she 
didn’t see “nobody make no noise at all” (R. 62). 

Whereupon Willie Bullock was called as a witness 
in his own behalf and testified substantially as follows: 

* * * that he estimated that on the day of Aug¬ 
ust 14. 1932. up to the time of the (R. 63) shooting he 
had consumed about three quarts of whiskey; that 
he did not know that he shot the officer; that he did 
not see anyone else shoot him (R. 64). 

Whereupon the defense renewed its motion for a 
directed verdict as to first degree murder, which mo¬ 
tion was overruled and exception noted (R. 64). 

Adopting the language of the Court as used in ruling upon 
the Motion for Directed Verdict—the testimony subsequently 
received obviously adding nothing to the weight or sufficiency 
of the previous evidence—it appears that the reasoning of the 
Court was equivocal, ambiguous, and hypothetical. 

Such a mode of arriving at a conclusion is not permitted. 
In Cady v. United Slates, 54 App. D. C.. 10, 11; 293 Fed. S29, 
this Court said: 

* * * unless there is substantial evidence of facts 

which exclude every other hypothesis but that of guilt, 
it is the duty of the trial court to instruct the jury to 
return a verdict for the accused, and where all the sub¬ 
stantial evidence is as consistent with innocence as with 
guilt it is the duty of the appellate court to reverse a 
conviction. 

And in Clyatt v. United States, 197 U. S. 207, 222; 25 S. Ct. 
429; 49 L. Ed. 726. the Court said: 

No matter how severe may be the condemnation 
which is due to the conduct of a party charged with a 
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criminal offense, it is the imperative duty of si court 
to see that all the elements of his crime are proved, or 
at least that testimony is offered which justifiesja jury 
in finding those elements. Only in the exact admin¬ 
istration of the law will justice in the long run be done, 
and the confidence of the public in such administration 
be maintained. 

And in Pleasants v. Pant, 22 Wall. 116, 120, 121, 122; 22 
L. Ed. 7S0, it was held: 

I 

* * * (p. 120) we are pressed with the proposi¬ 

tion that it was for the jury to decide this question, 
because the testimony received and offered had some 
tendency to establish a participation in the profits, and 
the question for liability under such circumstances 
should have been submitted to them, with such dec¬ 
larations of what constitutes a partnership as ;would 
enable them to decide correctly. 

* * * * # 

But as was said by this court in the case of tlje Im¬ 

provement Company v. Munson, recent decisions of 
high authority have established a more reasonable rule, 
that in every case, before the evidence is left to the 
jury, there is a preliminary question for the judge, not 
whether there is literally no evidence (P. 121), but 
whether there is any upon which a jury can properly 
proceed to find a verdict for the party producing it] upon 
whom the onus of proof is imposed. 

i 

**##;* 

In the case of Pawling v. The United States, 4 
Cranch, 219, the court, by Marshall, Ch. J., i said: 
‘‘The general doctrine upon a demurrer to the evidence 
has been correctly stated at the bar. The partly de¬ 
murring admits the truth of the testimony to which 
he demurs, and also those conclusions of fact which a 
jury may fairly draw from the testimony. Force|l and 
violent inferences he does not admit, but the testimony 
is to be taken most strongly against him, and sucp con- 


i 
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elusions as a jury might justifiably draw, the court 
ought to draw.” 

It is the duty of a court in its relations to the jury 
to protect parties from unjust verdicts arising from ig¬ 
norance of the rules of law and of evidence, from im¬ 
pulse of passion or prejudice, or from any other viola¬ 
tion of his lawful rights in the conduct of a trial. This 
is done by making plain to them the issues they are to 
try, by admitting only such evidence as is proper in 
these issues, and rejecting all else; by instructing (p. 
122) them in the rules of law by which that evidence 
is to be examined and applied, and finally, when nec¬ 
essary, by setting aside a verdict which is unsupported 
by evidence or contrary to law. 

In the discharge of this duty it is the province of 
the court, either before or after the verdict, to decide 
whether the plaintiff has given evidence sufficient to 
support or justify a verdict in his favor. Not whether 
on all the evidence the preponderating weight is in his 
favor, that is the business of the jury, but conceding 
to all the evidence offered the greatest probative force 
which according to the law of evidence it is fairly en¬ 
titled to. is it sufficient to justify a verdict? If it does 
not, then it is the duty of the court after a verdict to 
set it aside and grant a new trial. 

The same Court in Improvement Co. v. Munson, 14 Wall. 
442, 447; 20 L. Ed. 867, held: 

It is clearly error in a court, said Taney, Ch. J., in 
United. States v. Breitling, 20 How. 254; 15 L. Ed. 902; 
to charge a jury upon supposed or conjectural state of 
facts, of which no evidence has been offered, as such 
an instruction presupposes that there is some evidence 
before the jury which they may think sufficient to 
establish the fact hypothetically assumed in the charge 
of the court; and if there be no evidence which they 
have a right to consider, then the charge does not aid 
them in coming to a correct conclusion, but its tend¬ 
ency is to embarrass and mislead them in their delib- 
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erations. Goodman v. Simons, 20 How. 395; 15 L. Ed. 
938; Dubois v. Lord, 5 Watts. 49; Haines v. Stouf- 
fer, 10 Pa. 363. When a prayer for instruction is pre¬ 
sented to the court, and there is no evidence in the case 
to support such a theory it always is to be denied, and 
if it is given, under such circumstances, it is error; for 
the tendency may be and often is to mislead th<i jury 
by withdrawing their attention from the legitimate 
points of inquiry involved in the case. Nor are j'udges 
any longer required to submit a question to a jury 
merely because some evidence has been introduced by 
the party having the burden of proof, unless the evi¬ 
dence be of such a character that it would warrant the 
jury in finding a verdict in favor of that party. Ryder 
v. Wombwell, Law Rep. 4 Ex. 39; Giblien v. McMul¬ 
len, L. Rep. 2 P. C. App. 335. Formerly it was held 
that if there was what is called a scintilla of evidence 


in support of the case the judge was bound to lefve it 
to the jury, but recent decisions of high authority have 
established a more reasonable rule; that in every case, 
before the evidence is left to the jury, there is a pre¬ 
liminary question for the judge, not whether there is 
literally no evidence, but whether there is any!upon 
which a jury can properly proceed to find a verdibt for 


the party producing it. upon whom the onus of proof is 


imposed. Jewell v. Parr, 13 C. B. 916; Toomey v.i L. & 


B. R. Co., 3 C. B. N. S. 150; Wheelton v. Hardesty, 8 


Ell and Bl. 266; Schuchardt v. Allen, 1 Wall. 369, 17 L. 


Ed. 646. 


In a more recent case the same principle has been expressed 
in different language. Kassinv. United States, 87 F. (2d) 183, 
184 (C. C. A. 5), where it was held: 

In each case, * * * where the evidence is purely 
circumstantial, the links in the chain must be clearly 
proven, and taken together must point not to the pos¬ 
sibility or probability, but to the moral certainly of 
guilt. That is, the inferences which may reasonably 
be drawn from them as a whole must not only be con- 


i 

i 
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sistent with guilt, but inconsistent with every reason¬ 
able hypothesis of innocence. Paddock v. United 
States, 79 F. (2d) S72; De Luca v. United States, 29S 
F. 412; Wright v. United States, 227 F. 855. 857. 

In the Eighth Circuit, the Court held in a learned and ex¬ 
haustive opinion, in Isbell v. United States, 227 Fed. 7SS, 790, 
792, 793: 

(p. 790.) At the close of the evidence in every trial 
by jury the question of law. not whether the weight of 
the evidence sustains the claims of the plaintiff or the 
defendant, but whether or not there is any substantial 
evidence to sustain the claim of the plaintiff, neces¬ 
sarily and unavoidably arises, and the duty rests upon 
the trial court to direct a verdict for the defendant if 
there is no such evidence. Brady v. Chicago G. W. Ry. 
Co., 114 F. 100. 105; Cole v. German Savings and Loan 
Soc., 124 F. 113. 121. 122; St. Louis Cordage Co. v. 
Miller, 126 F. 495. 50S; Chicago Great Western Ry. Co. 
v. Roddy, 131 F. 712. 713; Western Union Tel. Co. v. 
Baker, 140 F. 315. 319; First Nat. Gold Min. Co. v. 
Altvater, 149 F. 393. 397; Missouri Pac. Ry. Co. v. 

Oleson, 213 F. 329, 330. 

***** 

“Evidence of facts (p. 792) that are as consistent 
with innocence as with guilt is insufficient to sustain a 
conviction. Unless there is substantial evidence of 
facts which exclude every other hypothesis but that of 
guilt it is the duty of the trial judge to instruct the 
jury to return a verdict for the accused, and where all 
the substantial evidence is as consistent with innocence 
as with guilt it is the duty of the appellate court to 
reverse a judgment against him.” Union Pacific Coal 
Co. v. United States, 173 F. 737, 740; Vernon v. United 
States, 146 F. 121 123, 124; Hayes v. United States, 
169 F. 101. 103; IF. F. Corbin Co. v. United States, 
1S1 F. 296. 305; Prettyman v. United States, ISO F. 30, 
43; Harrison v. United States, 200 F. 662. 664; United 
States v. Richards, (D. C.) 149 F. 443, 454; United 
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States v. Hart, (D. C.) 78 F. 868, S73; affirmed in Hart 
v. United States, S4 F. 799; United States v. McKen¬ 
zie, 35 F. 826, 827, 82S. ! 


It is certain that evidence of facts as consistent; with 
innocence as with guilt is not sufficient to sustain a 
conviction, and that at the close of every trial byi jury 
it is the duty of the court upon request to consider 
and determine whether or not there is any substantial 
evidence of the guilt of the accused, and, if there is 
none, to instruct the jury to return a verdict for the 
defendant. If there is. at the conclusion of the trial, 
no substantial evidence of facts which exclude every 
other hypothesis but that of guilt, then there is no 
substantial evidence of the guilt of the accused, for 
facts consistent with his innocence are never evidence 
of his guilt. 

* * * * 1 

(p. 793) There is no substantial evidence to sustain a 
judgment against an alleged criminal, where all the sub¬ 
stantial evidence is as consistent with innocence as! with 
guilt, where there is no substantial evidence whatever of 
facts inconsistent with his innocence. * * *. 


II-B 


The Trial Court failed to properly apply the test of sub¬ 
stantial evidence, which is not satisfied by evidence \vhich 
merely creates a suspicion, or which amounts of no morel than 
a scintilla, or which gives equal support to inconsistent infer¬ 
ences. 

The evidence, supra, and the conclusions of the Trial Court, 
supra, lacked that quality of certainty which the law requires 
to be present before a case is made for the attention cjf the 
jury. j 

In Sleight v. United States, 65 App. D. C. 203, 205; 82 F. 
(2d) 459, 461, this Court said: 


Counsel for the government in their brief lay 'great 
stress upon the right of the jury to draw inferences and 

—41 - 1 
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deductions from the evidence; but inferences and de¬ 
ductions which the jury may be permitted to draw’ must 
be based upon some substantial evidence tending to 
establish the guilt of the defendant. Otherwise to per¬ 
mit the jury to convict upon inferences and deductions 
would merely mean to permit the jury to speculate 
as to the guilt of the defendant. This sort of procedure 
the courts uniformly condemn. 

In Edison Co. v. Labor Board , 305 U. S. 197. 229; 59 S. Ct. 
206; 83 L. Ed. 126. the Supreme Court of the United States 
held: 


Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion. Ap¬ 
palachian Electric Power Co. v. National Labor Rela¬ 
tions Board, 93 F. (2d) 9S5. 9S9; National Labor Re¬ 
lations Board v. Thompson Products Co., 97 F. (2d) 13, 
15; Ballston-Stillwaler Co. v. National Labor Relations 
Board, 9S F. (2d) 758. 760. 

The same Court speaking in United States v. Pugh, 99 U. S. 
265. 270, 271; 35 L. Ed. 322; said: 

(p. 270) The effect of mere evidence stops when the 
fact it proves is established. After that the question is 
as to the effect of the fact, and when the evidence (p. 
271) in a case has performed its part and brought out 
all the facts that have been proved, these facts thus 
established are to be grouped and their legal effect as 
a w’hole determined. 

In National Labor Relations Board v. Thompson Products, 
Inc., 97 F. (2d) 13, 15 (C. C. A. 6); it was held: 

“Substantial evidence” means more than a mere scin¬ 
tilla. It is of substantial and relevant consequence and 
excludes vague, uncertain, or irrelevant matter. It im- 
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plies a quality of proof which induces conviction; and 
makes an impression on reason. It means that the one 
weighing the evidence takes into consideration all the 
facts presented to him and all reasonable inferences, 
deductions, and conclusions to be drawn therefrom and, 
considering them in their entirety and relation to leach 
other, arrives at a fixed conviction. 

7 l 

The rule of substantial evidence, is one of funda¬ 
mental importance and is the dividing line between law 
and arbitrary power. Testimony is the raw material 
out of which we construct truth and, unless all of it is 
weighed in its totality, errors will result and grea[t in¬ 
justices be wrought. 


In National Labor Relations Board v. Union Pacific Stages, 
Inc., 99 F. (2d) 153, 177, substantial evidence, is defined thus: 


“Substantial evidence is evidence furnishing a! sub¬ 
stantial basis of fact from which the fact in issu$ can 
reasonably be inferred; and the test is not satisfied by 
evidence which merely creates a suspicion or which 
amounts to no more than a scintilla or which gives 
equal support to inconsistent inferences.'’ Cf. Penn¬ 
sylvania R. Co. v. Chamberlain, 2S8 U. S. 333, 339^-343. 

i 


II-C 


The inferences which the Trial Court drew from the evi¬ 
dence, in ruling upon defendant’s Motion for Directed Verdict, 
were not such as were legally permissible, in that they did not 
have an immediate connection with, or relation to, the estab¬ 
lished facts. The connection between the principal and evi¬ 
dentiary facts and the deductions drawn from them was not 
open and visible. The inferences drawn were remote. 

This Court in Weaver v. Railroad Co., 3 App. D. C. 436, 
455, laid down the following rule respecting permissible in¬ 
ferences : 

Unquestionably, a satisfactory conclusion may be 
reached through reasonable presumption or inference 
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from established facts, as well as by direct evidence. 
But conjecture is not sufficient. Inferences must be 
from established facts, not from other inferences. U. S. 
v. Ross, 92 U. S. 281; Manning v. Ins. Co., 100 U. S. 
693. In the first of these cases the court said: “Such a 
mode of arriving at a conclusion of fact is generally, 
if not universally, inadmissible. No inference of fact 
or of law is reliably drawn from premises which are 
uncertain. Whenever circumstantial evidence is relied 
upon to prove a fact, the circumstances, must be proved 
and not themselves presumed/’ After quoting from 
Starkie and Best in support of the position. Mr. Justice 
Strong who spoke for the court, said further: “A pre¬ 
sumption which the jury is to make is not a circum¬ 
stance in proof; and it is not. therefore, a legitimate 
foundation for a presumption. There is no open and 
visible connection between the fact out of which the 
first presumption arises, and the fact sought to be es¬ 
tablished by the dependent presumption.” 

In Manning v. Insurance Co., 100 U. S. 693. 697. 60S. 699; 25 
L. Ed. 761, the Supreme Court of the United States spoke 
thus: 


(p. 697) * * * It is error to submit to a jury to 

find a fact of which there is no competent evidence 
* * *. We do not question that a jury may be allowed 

to presume the existence of a fact in some cases from the 
existence (p. 69S) of other facts which have been proved. 
But the presumed fact must have an immediate connec- 
nection with or relation to the established fact from 
which it is inferred. If it has not. it is regarded as too 
remote. The only presumptions of fact which the law 
recognizes are immediate inferences from facts proved. 

If these principles be applied to the present case, the 
inadmissibility of the presumption which the defend¬ 
ant contends the court should have permitted the jury 
to draw becomes apparent. That renewal premiums to 
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a certain amount, upon which he w*as entitled to qom- 
mission had been paid to the company, was the ulti¬ 
mate fact which was necessary to be proved. What 
the evidence did prove was. that these were policies in 
force on the 2d of June 1871, the annual premiums of 
which were S87.000; that he would be entitled to com¬ 
missions upon renewals of the policies, if they should 
thereafter be renewed, and that these premiums were 
to be collected by his sub-agents and paid over by 
them. These were the primary facts. Everything 
more was left to presumption. The jury, therefore, 
were to presume that the policies did not lapse, and 
that they were renewed. Built on this presumption 
was another, namely, that the renewal premiums were 
paid (p. 699) to the agents: and upon this a further 
presumption, that the premiums had been paid over 
by the agents to the company, or had been immediately 
collected by it. This appears to have been quitei in¬ 
admissible to use. A verdict of a jury found upon such 
evidence would have been a mere guess. The evidences 
of fact did not go far enough. * * * the court Was 

not in error in withdrawing it from the consideration 
of the jury. 

The same Court in United Stales v. Ross, 92 U. S. 281, 2S3, 
2S4; 23 L. Ed. 707. declared: 

* * * (p. 283) No inference of fact or of law is! re¬ 

liable drawn from premises (p. 2S4) which are uncertain. 
Whenever circumstantial evidence is relied upon to prove 
a fact, the circumstances must be proved, and not them¬ 
selves presumed. Starkie on Evidence, p. 80, lays down 
the rule thus: ‘‘In the first place, as the very foundation 
of indirect evidence is the establishment of one or mjore 
facts from which the inference is sought to be made, the 
law* requires that the latter should be established by 
direct evidence, as if they were the very facts in issue.” 
It is upon this principle that courts are daily called upon 
to exclude evidence as too remote for the consideration 
of the jury. The law* requires an open, visible connec¬ 
tion between the principal and evidentiary facts and the 
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deductions from them, and does not permit a decision to 
be made on remote inferences. Best on Evidence, 95. 
A presumption which the jury is to make is not a cir¬ 
cumstance in proof; and it is not, therefore, a legitimate 
foundation for a presumption. There is no open and 
visible connnection between the fact out of which the 
first presumption arises and the fact sought to be estab¬ 
lished by the dependent presumption. Douglas v. 
Mitchell, 35 Penn. State, 440. 

In Ezzard v. United States, 7 F. (2d) SOS. 810, Sll (C. C. 

A. S), the rule was applied to a criminal case in this wise: 

* * * (p. S10) In Insurance Co. v. Weide, 11 

Wall. 4S3. 441, 20 L. Ed. 197, it is said: 

“A presumption is an inference as to the existence 
of a fact not actually known, arising from its usual 
connection with another which is known.” 

***** 

(p. Sll) Presumptions or inferences of fact are not 
evidence, they are the result of evidence, and are raised 
on circumstances to supply the place of actual proof; 
when substantial proof is made contrary to the fact 
presumed, the presumption is rebutted. In civil cases 
they may sometimes fix the onus probandi, but not so 
in criminal on the main issue. There, on a plea of not 
guilty, the burden and quantum of proof to establish 
the corpus delicti and defendant’s guilt never shifts. 
IMienthaVs Tobacco v. U. S., 97 U. S. 237, 266, 267; 24 
L. Ed. 901; Davis v. U. S., 160 U. S. 469, 4S7; 40 L. Ed. 
499. * * * a prima facie case is unknown in crim¬ 

inal procedure. In no condition of proof is it permis¬ 
sible to instruct a jury that it had become the duty of 
defendant to establish his innocence to obtain acquittal. 
The principle is clearly expressed in Cunningham v. 
State, 56 Miss. 269, 274; 21 Am. Rep. 360, approved in 
Davis v. U. S., supra, thus: 

“The law clothes the accused with a presumption of 
innocence which he never loses until a verdict of con¬ 
viction has been pronounced. He pleads nothing af- 
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firmatively, save in rare and exceptional instances, but 
by his plea of not guilty he puts upon the staie the 
burden of establishing every fact necessary to consti¬ 
tute guilt. * * * To every fresh developmenjt and 

every new circumstance he repeats his plea of not guilty 
and in every new complication he rests upon hisi legal 
presumption of innocence. * * * The presump¬ 
tions or implications which, in criminal cases, the law 
deduces from the establishment of particular facts,! have 
no other force than to dispense with further proof of 
the thing presumed, unless something in the testimony, 
either theretofore or thereafter offered, suggests a doubt 
of the existence of the presumed fact. But the mo¬ 
ment that doubt is engendered in reference to jit, if 
it be as to a fact necessary to conviction, the state 
must establish the fact independently of the presump¬ 
tion.” 

In Atchison, T. ct* S. F. Ry. Co. v. Sedillo, 219 F. 6S6, G89 
(G. C. A. 8), the court held: 

“The requirement that the logical inference styled a 
presumption of fact should be a strong, natural* and 
immediate one, brings as a corollary the rule that no 
inference can legitimately be based upon a fact the 
existence of which itself rests upon a prior inference. 
In other words, there can be, in the great majority of 
cases, no presumption upon a presumption. On the 
contrary, the fact used as the basis of the inference!, the 
terminus a quo, so to speak, must be established in a 
clear manner, devoid of all uncertainty.” Chamber- 
layne’s Modern Law of Evidence, sec. 1029, p. 1228. 
United States v. Ross, 92 U. S. 281; United States v. 
Pugh, 99 U. S. 265; Manning v. Insurance Co. y 100 
U. S. 693; * * *. 

In Bouvier’s Law Dictionary (Rawle’s Third Revision^, p. 
1562, the word “inference” is thus defined: 

Inference. 

A conclusion drawn by reason from premises estab¬ 
lished by proof. j 
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A deduction or conclusion from facts or propositions 
known to be true. Gates v. Hughes, 44 Wis. 336. 

Dealing with the subject matter of inference, Jones, Evi¬ 
dence (2d Ed.), Vol. 1, speaks as follows: 

Sec. 24, p. 50: 

* * * Blackstone, in speaking of the nature of 
evidence required, says: “Positive proof is always re¬ 
quired, where from the nature of the case it appears it 
might possibly have been had. But next to positive 
proof, circumstantial evidence, or the doctrine of pre¬ 
sumptions must take its place; for when the fact itself 
cannot be demonstratively evinced, that which comes 
nearest to the proof of the fact is the proof of such cir¬ 
cumstances as either necessarily or usually attend such 
facts; and these are called presumptions, which are 
only to be relied upon till the contrary be actually 
proved.” (2 Cooley’s Blackstone, 1132.) 

Sec. 24, note 4: 

A presumption must rest upon reason; it must have 
as its basis either common experience or a compelling 
necessity. Quinland v. Junes, 27 Wyo. 410; 198 P. 352, 
354. 

Sec. 32, pp. 62, 63: 

* * * presumptions are only intended to take the 
place of facts, and cannot be relied upon where the 
facts are shown; ****** a presumption 
is an artificial thing, a mere house of cards, which at 
one moment stands with sufficient force to determine 
an issue, but at the next, by reason of the slightest re¬ 
butting evidence, topples utterly out of consideration 
of the trier of facts. * * * it is neither designed 
nor intended to have weight as substantive evidence. 

Sec. 40, p. 7S: 

* * * Presumptions of fact, or inferences, cannot 
be indulged in opposition to facts which show that the 
conclusion sought to be established by presumption is 



illogical. They are only indulged to supply the absence 
of evidence or averments directly showing the facts 
presumed, and command no consideration once the evi¬ 
dence is disclosed or the averment is made. 

Sec. 40, note 7: i 

We are not unmindful of the settled rule that, in 
determining what has been established by the evidence, 
the courts and juries may consider, not only the facts 
directly proven, but also all reasonable inferences that 
may be properly drawn therefrom. However, this irule 
cannot be applied arbitrarily, but judgment must be 
exercised in so doing, in accordance with correct land 
common modes of reasoning. An inference should 
not be drawn where sufficient facts are wanting!, or 
from facts proven, which are inconsistent with, or re¬ 
pelled by, other facts equally well established. Arj in¬ 
ference cannot be said to be reasonable which can 
only be drawn by a capricious disregard of apparent 
truthful testimony that is in itself probable, and is! not 
at variance with other proved or admitted facts.! 17 
Cyc. S20; Cunard & Co. v. Kelley, 126 F. 610. Russell 
v. Scharge, 76 Ind. App. 191; 130 N. E. 437, 439. : 

Sec. 364, p. 629. 630: i 


Although from proof of fact A. fact B may be pre¬ 
sumed (p. 630) and from proof of Fact B, fact C liiay 
be presumed, it does not at all follow that from proof 
of Fact A producing the presumption of B. factj C, 
dependent upon fact B. may be presumed. That may 
not be taken as proved, even to the extent of making 
out a prima facie case, which rests, not on logic, but 
on mere surmise and conjecture. 

In Galpin v. Page, So U. S. 350, 365; 21 L. Ed. 959, 9|63; 
the Supreme Court of the United States, said: 

Presumptions are only indulged to supply the ab¬ 
sence of evidence or averments respecting the facts 
presumed. They have no place for consideration when 
the evidence is disclosed or the averments made. 
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In Kentwood Lumber Co., Limited v. Illinois Centred R. R. 
Co., 65 F. (2d) 663, 665 (C. C. A. 5), the court held: 

* * * inferences must be based on probabilities, 
not on possibilities, must be reasonably drawn from 
and supported by the facts on which they purport to 
rest, and may not be the result of mere surmise and 
conjecture, of which Patton v. Texas & P. R. Co., 179 
U. S. 658; 21 S. Ct. 275; 45 L. Ed. 361; Chicago, M. & 
St. P. R. Co. v. Coogan, 271 U. S. 472; 46 S. Ct. 564 ; 70 
L. Ed. 1041; N. Y. Central R. Co. v. Ambrose, 2S0 U. S. 
4S6; 50 S. Ct. 19S; 74 L. Ed. 562; Gunning v. Cooley, 
281 U. S. 90; 50 S. Ct, 231; 74 L. Ed. 720; U. S. v. 
Crume (C. C. A.). 54 F. (2d) 556; Beulah Love v. Life 
Ins. Co. (C. C. A.). 64 F. (2d) S29. arc illustrative. 

II-D 

The evidence failed, from the standpoint of legal sufficiency, 
to established either (a) premeditation and deliberation, or 
(b) opportunity for premeditation and deliberation. Neither 
premeditation nor deliberation may be presumed from the 
mere fact of the killing, the manner or method of killing, nor 
from a killing with a deadly weapon. 

In Bostic v. United States , 68 App. D. C. 167, 160, 170; 94 
F. (2d) 636. 63S, 639. this Court said: 

It (p. 169) is contended further that there was a 
fatal absence of deliberation upon the part of the ap¬ 
pellant to support a verdict of murder in the first de¬ 
gree. This contention is based upon the theory that 
there could have been no appreciable lapse of time 
“between the formation of the design to kill and the 
actual execution of that design.” 

This court has stated the applicable rule in Aldridge v. 
United States, 60 App. D. C. 45; 47 F. (2d) 407, 408, as 
follows: 

Deliberation and premeditation may be instantane¬ 
ous. Their existence is to be determined from the 
facts and circumstances of each case. It is a question, 
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under a proper charge by the court, for the jufy to 
determine. 


It is not the lapse of time itself which constitutes 
deliberation, but the reflection and consideration, 
which takes place in the mind of the accused, concern¬ 
ing a design or purpose to kill. People v. Jackson , 196 
N. Y. 357, 361; 89 N. E. 924; State v. Lang , 75 N.i J. L. 

I. 7; 66 A. 942, 945; Commonwealth v. Tucker^ , 189 

Mass. 457, 494, 495; 76 N. E. 127, 141; 7 L. R. A. 
N. S. 1056. Lapse of time is important because 6f the 
opportunity which it affords for deliberation. * i * * 

(p. 170.) It is the fact of deliberation which is im¬ 
portant, rather than the length of time during which 
it continued. People v. Harris, 209 N. Y. 70, 75|; 102 
N. E. 546, 548; Commonwealth v. Tucker, supra; Com¬ 
monwealth v. Scott, 284 Pa. 159, 163; 130 A. 317^ 319. 
* * * In others (jurisdictions) the courts have in¬ 

sisted that some appreciable time must elapse in -order 
that reflection and consideration amounting to delib¬ 
eration may occur. People v. Guadagnino, 233 N. Y. 
344, 353; 135 N. E. 594, 597; State v. Clayton, S3 N. 

J. L. 673; 85 A. 173; State v. Arata, 56 Wash. 185; 105 
P. 227; 21 Ann. Cas. 242; State v. Dodds, 54 W. Va. 
2S9, 297; 46 S. E. 228; State v. Greenleaf, 71 N. H. 
606; 54 A. 38. This is the better statement of the 
rule. * * 


In People v. Koenig, supra, the Court said: 

“If the killing is not the instant effort of impulse, 
if there is hesitation or doubt to overcome, a choice 
made as the result of thought, however short the strug¬ 
gle between the intention and the act, it is sufficient 
to characterize the crime as deliberate and premedi¬ 
tated murder.'’ Leighton v. People, SS N. Y. 117. 

In People v. Guadagnino, 233 N. Y. 344, 353; 135 N. E. 

594, 597 (cited, supra), the court said: 

Since deliberation as well as premeditation have! been 
made a part of the law of murder in the first degree, 
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it cannot be that such premeditation and delibera¬ 
tion may be formed “at the instant of the striking of 
the fatal blow.” There must be some appreciable space 
of time for such deliberation, or circumstances showing 
such deliberation preceding the act. 

To state in one sentence that there must be such a 
space of time for deliberation, and in the next sentence 
that there need not be, tends to confusion, and in fact 
is meaningless. The Penal Law has made the distinc¬ 
tion, and. though it may be at times difficult of appli¬ 
cation. it at least is very simple of expression. 

In State v. A rata, supra, it is said: 

It may be readily understood how a malicious pur¬ 
pose may be formed in an instant without the lapse 
of any appreciable length of time, and it may be car¬ 
ried into execution immediately without time or oppor¬ 
tunity for deliberation or premeditation. But the 
words “deliberation” and “premeditation” necessarily 
imply some appreciable length of time. To deliberate 
and to meditate upon an act means to think it over 
and to weigh the consequences, and. when there is no 
appreciable time therefor, there can be no delibera¬ 
tion and no premeditation. While no great amount of 
time necessarily intervenes between the intention to 
kill and the act of killing, yet. under our statute, there 
must be time enough to deliberate, and no deliberation 
can be instantaneous; in fact, the idea of deliberation is 
the distinguishing idea between murder in the first and 
second degree. 

In Commonwealth v. Tucker, supra, it is said: 

Where the word and the blow came together, it is 
not deliberately premeditated malice aforethought. 

In Allen v. United States, 164 U. S. 492. 495; 17 Sup. Ct. 

154; 41 L. Ed. 52S. the Supreme Court said: 

The substance of this instruction is that the intent 
necessary to constitute malice aforethought need not 
have existed for any particular time before the act 



of killing, but that it may spring up at the instant, and 
may be inferred from the fact of killing. This is vpithin 
the authorities as applied to the common law crime 
of murder, though where the crime is classified as in 
some states, proof of deliberate premeditation is neces¬ 
sary to constitute murder in the first degree. United 
States v. Cornell, 5 Mason, 91; People v. Clark, 7 N. Y. 
385; Whart. on Homicide, sec. 33; Wharton on (brim. 
Law, 10th Ed. sec. 117. 


The element of Malice will be presumed from the commis¬ 
sion of the wrongful act. In Marcus v. United States, 66|App. 
D. C. 29S, 305, S6 F. (2d) 854, SGI, this Court said: 

“A wrongful act is malicious if the injurious conse¬ 
quences following it are those which might naturally 
be expected to result from it, and which the person 
doing the act must be presumed to have had in mind 
at the time. * * * In the commission of an unlaw¬ 
ful act * * * if he acted wantonly, doing what! any 
man of reasonable intelligence must have known to 
be contrary to his duty, and purposely, prejudicial and 
injurious to another, the law will imply malice.” * * * 
IS R. C. L. 4; Commonwealth v. York, 9 Mete. (Mass.) 
93, 43 Am. Dec. 373. 

Speaking of the element of Purpose, this Court said in 
Jordon v. United States, 66 App. D. C. 309, 311; 87 F. (2d) 
64, 66: I 

* * * the statute in the District of Columbia in¬ 
cludes the word “purposely,” and. as we read it, makes 
it incumbent on the prosecution to show that ani ac¬ 
cused purposely, in perpetrating or attempting to per¬ 
petrate an offense punishable by imprisonment ini the 
penitentiary, kills another. The word “purposely’! we 
take to mean, with design or intentionally. The Sup¬ 
reme Court of Ohio, where the language of the statute 
is similar to that in the District of Columbia, i has 
reached the same conclusion. Robbins v. State, 8 Qhio 
St. 131; Turk v. State, 48 Ohio App. 489, 194 Nl E. 
425; State v. Turk, 129 Ohio St. 245, 194 N. E. 453. i 
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This purpose to kill, in the view we take of the stat¬ 
ute, is a state of mind which must be proved as a fact 
before there may be a conviction of first degree murder 
under the statute, but proof of purpose need not be 
direct; it may be inferred from circumstances attend¬ 
ing the killing. 

The Supreme Court has stated that no presumption nor 
sufficient basis for classifying the degree of the offense of 
murder arises from the method of killing, in Brown v. United 
States, 159 U. S. 100. 103; 16 S. Ct. 29; 40 L. Ed. 90: 

We do not think that a verdict of guilty of man¬ 
slaughter or murder should have turned alone upon an 
inquiry as to the way in which the killing was done. 
The inquiry rather should have been whether at the 
moment the defendant shot there were present such 
circumstances, taking all of them into consideration, 
including the mode of killing, as made the taking of 
the life of the deceased manslaughter and not murder. 

In Liggins v. United States, 54 App. D. C. 302; 297 F. 8S1, 
8S5, this Court, dealing with a charge of murder resulting 
from the wanton discharge of a gun, two times, said: 

What is malice aforethought has been the subject of 
judicial attention and definition in a great number of 
cases unnecessary to cite. Every person is presumed 
to intend the natural and probable consequences of his 
own act, and the use of a dangerous weapon, resulting 
in a homicide, by one having no right to use the weapon, 
and in the absence of mitigating facts when he did use 
it, is always regarded as evidence of the existence of 
malice aforethought. Allen v. United States, 164 U. S. 
492; 17 S. Ct. 154; 41 L. Ed. 528; Hickory v. United 
States, 151 U. S. 303; 14 S. Ct. 334; 3S L. Ed. 170; Pat¬ 
ten v. United States, 42 App. D. C. 239; Travers v. 
United States, 6 App. D. C. 450. 

The evidence in this case does not tend to show that 
the defendant had any right to fire the revolver into 
the room where the decedent and others were, nor does 
it tend to show any facts which mitigate such conduct. 
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It clearly tends to establish that, whether or not he had 
any special malevolence toward any particular indi¬ 
vidual, he was possessed of a “generally depraved, 
wicked, and malicious spirit, a heart regardless of Social 
duty, and a mind deliberately bent on mischief,” which 
has been held to be embraced by the term “malice 
aforethought,” and which may be inferred from the 
acts committed. Allen v. United States, 164 U. S. 492; 
17 Sup. Ct. 154; 41 L. Ed. 528; Thiede v. Utah Terri¬ 
tory, 159 U. S. 510, 16 S. Ct. 62, 40 L. Ed. 237; 29 
Corpus Juris, 10S7, note 60. If any doubt could other¬ 
wise arise as to whether or not the defendant did the 
shooting with sufficient premeditation to constitute 
malice aforethought, the fact that he fired the first shot 
from the kitchen, in the same general direction as the 
second, tends to supply that element. 


Contradistinguished from the terms “Malice Aforethought,” 
and “Purposely” the authorities promulgate a less flexible rule 
respecting proof of “Premeditation and Deliberation,:’ as 
follows: j 

30 Corpus Juris, sec. 358, p. 146: 

Under statutes defining murder and dividing it I into 
degrees, while the presumption from the proof of a 
killing or a killing with a deadly weapon in the absence 
of other evidence as to the circumstances of the killing 
may be that it was murder, although as to this the;re is 
conflicting authority, the circumstances essential under 
the particular statute to characterize the offense as 
murder in the first degree, such as deliberation I and 
premeditation, or a premeditated design to effect death, 
or express malice, or the deliberate purpose to take life 
or do some great bodily harm, cannot be presumed. 

26 American Jurisprudence , sec. 304, p. 360: 

Under statutes dividing murder into degrees, the 
mere fact of the killing does not raise a presumption 
of premeditation, so as to make the offense murder in 
the first degree, nor place on the defendant the burden 
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of showing that it is not. When the killing is proved 
to have been committed by the defendant, and nothing 
further is shown, the presumption of law is that it was 
malicious and an act of murder; but in such case, the 
verdict should be murder of the second degree, and not 
murder of the first degree. 

Wharton, Homicide (3d Ed.), Bowlbv, sec. 114, pp. 161, 
162: 

The adjectives “wilful/’ “deliberate,” and “premedi¬ 
tated” as used in such statutes mean something over 
and above malice aforethought, and something differ¬ 
ent from intent to kill. * * * To meditate is to 

deliberate, and to premeditate implies an act or state 
of mind going before meditation or deliberation; it 
means to meditate or deliberate before concluding to do 
the deed; to contrive by previous meditation; * * *. 

Wharton, Homicide (3d Ed.), Bowlbv, sec. 150, p. 225: 

* * * Premeditation or other elements of mur¬ 

der in the first degree will not be inferred, however, 
from the bare fact of killing. 

Nor will the use of a deadly weapon in the commission of a 
homicide raise a presumption of murder in the first degree. 
In State of North Carolina v. Gosnell, 74 F. 734, 736, the 
court said: 

The use of a deadly weapon only raises a presump¬ 
tion of malice, and not premeditation and design. The 
elements of premeditation must be shown in evidence 
by the prosecution beyond a reasonable doubt. 
People v. Connors, — Calif. —, 12 P. (2d) 43, 44; 
State v. Brewer, 21S Iowa 12S7; 254 N. W. S34; 
Wright v. State, 162 Miss. 494; 139 So. S69, S71, State 
v. Mason, 322 Mo. 1239; 18 S. W. (2d) 71, 76; State v. 
Riddel, 38 N. Mex. 550; 37 P. (2d) 802, S03, 804; 
Commonwealth v. Troup, 302 Pa. 246; 153 A. 337, 340; 
Adams v. Commonwealth, 163 Va. 105S; 17S S. E. 29, 
31; State v. Morley, 213 N. C. 304; 195 S. E. 830, S32. 
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II-E 

In determining the sufficiency of defendant’s Motion For 
Directed Verdict, the Trial Court improperly predicated its 

determination of that question upon speculation and con- 

* 

jecture. 

In Pennsylvania Railroad Co. v. Chamberlain, 288 tL S. 
333. 344; 53 S. Ct. 391; 77 L. Ed. 819. the Court said: 

(p. 344) * * * a verdict in her favor w 4 ould 

have rested upon mere speculation and conjecture. 
This, of course, is inadmissible. Chicago, M. & St. P. 
Ry. Co. v. Coogan, 271 U. S. 472. 478; Gulf, M. & N. 
Ry. Co. v. Wells, 275 U. S. 455, 459; New York Central 
R. Co. v. Ambrose, 280 U. S. 489-490; Stevens v. The 
White City, 2S5 U. S. 195. i 

In Jacobscm v. Hahn, 88 F. (2d) 433. 435, the court said : 

The court below was not at liberty to draw con¬ 
trary inferences and place total ownership in Flegen- 
heimer upon mere conjecture * * *. Mere jsus- 

picion. conjecture, or surmise is insufficient. See Penn¬ 
sylvania R. Co. v. Chamberlain, * * *. 

In Kassin v. United States, 87 F. (2d) 183, 1S4, 185,! the 
Court said: 

One of the prime rules in the trial of criminal cases is 
that circumstances, when relevant and cogent, may 
constitute evidence of guilt, but they must have a legal, 
as well as logical, relevancy, and they must have pro¬ 
bative force; that is, they must point with force to the 
fact to be proven. Circumstances which merely raise 
suspicion or give room for conjecture are inot 
sufficient evidence of guilt. Wharton on Evidence, 
p. 1532 * * *. 

In BergedorfJ v. United States, 37 F. (2d) 284, 249, ;the 
Court said: 

* * * On the evidence stated the verdicts of the 
jury were as to each count a pure surmise made in the 
face of the legal presumption that appellant was ;in- 

2!)300(>—41 o 
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nocent of the charges, and that he could not be con¬ 
victed until his guilt should be established beyond a 
reasonable doubt. It was error to refuse to instruct 
verdicts of not guilty as requested. 

In Gerson v. United States, 25 F. (2d) 49, 60. 61, the Court 
said: 


* * * this is a criminal case, where men’s lib¬ 
erty is at stake, and while natural inferences can be 
drawn from circumstances, such inferences cannot be 
substituted for circumstances. That the case is full 
of circumstances more or less suspicious may be con¬ 
ceded. * * * Circumstances tending to arouse grave 
suspicion as to the entire transaction, but suspicion is 
not sufficient to convict of crime. * * * (p. 61). 

The circumstances shown are not such as to exclude 
every reasonable hypothesis but that of the guilt of 
the accused, nor are they less compatible with innocence 
than with guilt. 

In State v. Bailey, — Mo. —, 286 S. W. 422, 424, the prin¬ 
ciple was thus stated: 

In the Pope Case (State v. Pope et. al., — Mo. 
App. —, 269 S. W. 411, we said: 

“The courts have uniformly ruled, and rightly and 
justly so, that suspicion, however strong, is not suf¬ 
ficient to support a conviction for crime. And where 
only circumstances are relied upon a conviction cannot 
be based upon the mere fact that some unfavorable cir¬ 
cumstances have not been satisfactorily explained.” 

We reaffirm the statement of the law last made. This 
is not our rule. Such has been the rule since our state 
was admitted to the Union, and is the rule in all lands 
where justice prevails. 

In Fuquay v. State, 22 Ala. App. 243, 246, 114 So. 892, the 
Supreme Court of the State of Alabama said: 

It has long been a maxim of law that “a fact is not 
proven by circumstances which are merely consistent 
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with its existence.” Duncan v. C. R. /. & P. R. Co., 82 
Kan. 230; 108 P. 101. 

i 

* # * * * | 

In * * * MM er Brent Lumber Co. v. Douglas, 167 Ala. 
286; 52 So. 414, the court said: j 

The possibility that a thing may occur is not alone, 
under any fair, reasonable deduction, evidence, qven 
circumstantial, that the thing did in fact occur. 

II-F | 

In determining the sufficiency of defendant’s Motion For 
Directed Verdict, the Trial Court declined to consider : the 
question of defendant’s Intoxication. This factor was, at that 
time, properly before the Court as a matter of law, and should 
have received a ruling from the Court. 

In Sabens v. United States, 40 App. D. C. 440, 443, ;this 
Court said: 

While intoxication constitutes no excuse or justi¬ 
fication for crime ( Harris v. United States, 8 App. D. C. 
20; 36 L. R. A. 465; Lankton v. United States, 18 App. 
D. C. 348), nevertheless when the very nature and es¬ 
sence of the crime is made to depend upon the condi¬ 
tion of the mind at the time, the fact of intoxication 
is a proper subject of consideration in the determina¬ 
tion of the question whether a particular crime has been 
committed. * * * “If the mental status required by 
law to constitute crime be one of deliberation &nd 
premeditation, and drunkenness or other cause excludes 
the existence of such mental state, then the crime is not 
excused by drunkenness or such other cause, but |has 
not in fact been committed.” Pirtle v. State, 9 Humph. 
(Tenn.) 663. j 

In Baltimore & Carolina Line, Inc. v. Redman, 295 Ul S. 
654, 659; 55 S. Ct. 890 ; 79 L. Ed. 1636, the Supreme Court of 
the United States, held: 

* * * The trial court expressly reserved its rul¬ 
ing on the defendant’s motions to dismiss and for a 
directed verdict, both of which were based on the as¬ 
serted insufficiency of the evidence to support a ver- 



64 


diet for the plaintiff. Whether the evidence was 
sufficient or otherwise was a question of law to be re¬ 
solved by the Court. [Italics ours.] 

Wigmore in his work on Evidence (3d Ed.), Vol. IX, sec. 
2494, p. 299, quoting from a leading English case, says: 

“(the proposition) cannot merely be, Is there evi¬ 
dence? * * * The proposition seems to me to be 
this: Are there facts in evidence which if unanswered 
would justify men of ordinary reason and fairness in 
affirming the question which the plaintiff is bound to 
maintain?” 

In Mosby v. Manhattan Oil Co., 52 F. (2d) 364, 36S, 369, 
the Court said: 

Two other grounds of the motions by defendants for 
a directed verdict were specifically presented to the 
trial court, and, though not passed upon by that court, 
are yet properly urged here in support of the judg¬ 
ment. 

II-G 

In the instant case the proven facts supported each of two 
inconsistent inferences respecting, (a) Sound Memory and 
Discretion, (b) Purpose, (c) Deliberation and Premeditation; 
wherefore, judgment, as a matter of Law, should have gone 
against the government respecting First Degree Murder, in 
that upon the government rested the burden of proof. 

In Pennsylvania Railroad Co. v. Chamberlain, supra, the 
Court said, at pages 339-340: 

(p. 339) We, therefore, have a case belonging to that 
class of cases where proven facts give equal support to 
each of two inconsistent inferences; in which event, 
neither of them being established, judgment, as a mat¬ 
ter of law, must go against the party upon whom rests 
the necessity of sustaining one of these inferences as 
against the other, before he is entitled to recover. U. S. 
Fidelity and Guarantee Co. v. Des Moines Nat. Bank, 
145 F. 273, 27902S0. and cases cited; Ewing v. Goode, 
7S F. 442, 444; Louisville and N. R. Co. v. East Ten - 
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nessee V. & G. Ry. Co. 60 F. 993, 999; Tucker Steve¬ 
doring Co. v. Gahagan, 6 F. (2d) 407, 410; Blid v. Chi¬ 
cago and N. W. R. Co., 89 Neb. 689, 691, et. seq.j; (p. 
340) 131 N. W. 1027; White v. Lehigh Valley R .i Co., 
220 N. Y. 131, 136; 115 N. E. 439; McGrath v. St. 
Louis Transit Co., 197 Mo. 97, 104; 94 S. W. 872; 
Quisenberry v. Metropolitan Street Ry. Co., 142 Mo. 
App. 275, 281; 126 S. W. 182; Glancy v. McKees Rocks 
Borough, 243 Pa. 216, 219; 89 Atl. 972. Compare \New 
York Central R. Co. v. Ambrose, 280 U. S. 486, 489- 
490; Stevens v. The White City, 285 U. S. 195, 203-t204; 
Southern Ry. Co. v. Walters, 284 U. S. 190, 194. 

The rule is succinctly stated in Smith v. First Na¬ 
tional Bank in Westfield, 99 Mass. 605, 611-612, quoted 
in the Des Moines National Bank Case, supra: 

“There being several inferences deducible froni the 
facts which appear, and equally consistent with all 
those facts, the plaintiff has not maintained the prop¬ 
osition upon which alone he would be entitled to re¬ 
cover. There is strictly no evidence to warrant a jury 
in finding that the loss was occasioned by negligence 
and not by theft. When the evidence tends equally 
to sustain either of two inconsistent propositions,'nei¬ 
ther of them can be said to have been established by 
legitimate proof. A verdict in favor of the party bound 
to maintain one of these propositions against the Other 
is necessarily wrong.” 

In Stevens v. The White City, 285 U. S. 195, 203, 204; 52 
S. Ct. 347; 76 L. Ed. 699, the Court said: 

i 

He * * * argues that it is possible that the injury 
occurred during the night; that the Drifter “might have 
been rammed by some other boat or if the lines were 
not slackened, and the tide receded she might have 
been hanging on the side of the dock as the result 
whereof, a pile might have stove a hole in her side.” 
* * * (p. 204) The evidence is consistent with an 
hypothesis that the tug was not negligent and with 
one that it was, and, therefore, has no tendency to 
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establish either. Gunning v. Cooley, 281 U. S. 90, 94, 
and cases cited. 

In Henry H. Cross v. Simmons, 96 F. (2d) 482, 486, the 
Court said: 

To submit to a jury a choice of possibilities is but 
to permit the jury to conjecture or guess, and where 
the evidence presents no more than such choice it is 
not substantial, and where proven facts give equal sup¬ 
port to each of two inconsistent inferences, neither of 
them can be said to be established by substantial evi¬ 
dence and judgment must go against the party upon 
whom rests the burden of sustaining one of the infer¬ 
ences as against the other. Pennsylvania R. Co. v. 
Chamberlain, supra; Ligget & Meyers Tobacco Co. v. 
De Parcq, 66 F. (2d) 678; Eggen v. United States, 58 F. 
(2d) 616; Fidelity & Deposit Co. v. Grand National 
Bank, 69 F. (2d) 177. The impossibility of proof of 
material facts, while a misfortune, does not change the 
rules of evidence, but leaves the one having the bur¬ 
den of proof with a claim that is unenforceable. Bur¬ 
net v. Hooston, 283 U. S. 223; 51 S. Ct. 413; 75 L. Ed. 
991. 

In Spai?i v. Powell, 90 F. (2d) 5S0, 5S2, the Court said: 

* * * -we have then an uncertainty as to the in¬ 

ferences which may fairly be drawn from the evidence, 
and the judgment as a matter of law must go against 
the party upon whom rests the necessity of showing 
that he is entitled to recover. 

In Bonner v. Texas Co., 87 F. (2d) 291, 294, the Court said: 

* * * Since it does not appear what caused the 
explosion, one can only guess whether it was due to 
something that Bonner did or omitted, or to something 
not within his duty or control. Nor can it be said on 
the evidence, whether the cause lay in the general con¬ 
ditions for which the Texaco Can Company was re- 
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sponsible, or in something suddenly done by the Texas 
Company. When there is no direct evidence, and the 
proven circumstances are consistent with either of; two 
theories, and there is nothing to show that one rather 
than the other is correct, neither is proven. If the 
plaintiff’s right must rely on only one of them, recov¬ 
ery cannot be had. 

In Dickerson v. United States, 18 F. (2d) 887, 893,; the 
Court said: 

i 

Wherever a circumstance relied on as evidence of 
criminal guilt is susceptible of two inferences, one of 
which is in favor of innocence, such circumstance is 
robbed of all probative value, even though from the 
other inference guilt may be fairly deducible. 

In U. S. Fidelity and Guarantee Co. v. Des Moines Nat. 
Bank, 145 F. 273, 279, the Court said: 

* * * As was w*ell said by the Supreme Court of 
Iowa in Asbach v. Chicago & Ry. Co.: 

“A theory cannot be said to be established by cir¬ 
cumstantial evidence, even in a civil case, unless the 
facts relied upon are of such a nature, and are so related 
to each other, that it is the only conclusion that; can 
fairly or reasonably be drawn from them. It is; not 
sufficient that they may be consistent, merely, with 
that theory, for that may be true, and yet they may 
have no tendency to prove the theory.” 

II-H | 

Those facts requisite to support proof of Murder in; the 
First Degree could not legally be inferred from the facts 
established, in the face of positive and otherwise uncontra- 
dicted testimony of unimpeached witnesses, which, consistent 
with the facts proven, showed the facts sought to be inferred 
did not exist. 

In Pennsylvania Railroad Co. v. Chamberlain, supra, at 
pages 340-341, the Court said: 
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(p. 340) And the desired inference is precluded for 
the further reason that respondent’s right of recovery 
must be inferred from (p. 341) proven facts, and this is 
not permissible in the face of the positive and otherwise 
uncontradicted testimony of unimpeached witnesses 
consistent with the facts actually proved, from which 
testimony it affirmatively appears that the fact sought 
to be inferred did not exist. This conclusion results 
from a consideration of many decisions. * * * A 

rebuttable inference of fact, as said by the court in the 
Wabash Railroad case, “must necessarily yield to 
credible evidence of the actual occurrence.” And, as 
stated by the court in George v. Missouri Pac. R. Co., 
supra, “It is well settled that where plaintiff’s case is 
based upon an inference or inferences, that the case 
must fail upon proof of undisputed facts inconsistent 
with such inferences.” Compare Fresh v. Gilson, 16 
Pet. 327, 330-331. 

II-I 

The government’s chief witness upon the question of Murder 
in the First Degree was one Willie Pearson, w’ho allegedly 
viewed the homicide from a distance of 40 feet or more. In 
considering his testimony the Trial Court should have taken 
Judicial Notice of the fact that at 9:40 p. m., of August 14, 
it is dark in this city. 

In Cudahy Packing Co. v. Luyben, 9 F. (2d) 32, 34, the 
Court said: 

The accident took place at about 6:30 p. m., on the 
11th of April. We may take judicial notice of the fact 
that daylight is w’aning at that hour and time of year. 
* * * There was conflicting evidence upon the 

question of light. * * * From the record before U9 

it cannot be said, as matter of law, that the place w T as 
light enough to discern objects readily. 

II-J 

The testimony given by the said Willie Pearson, considered 
in the light of the physical facts existing at the time of the 
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homicide, was so" inherently improbable, as to require the 
Court to refuse to credit it; and to withhold it from the con¬ 
sideration of the jury. 

In Quock Ting v. United States, 140 U. S. 417, 420. 421; 11 
S. Ct. 733; 35 L. Ed. 501, the Court said: I 

Undoubtedly, as a general rule, positive testimony as 
to a particular fact, uncontradicted by any one, should 
control the decision of the court; but that rule admits 
of many exceptions. There may be such an inherent 
improbability in the statements of a witness as to in¬ 
duce the court or jury to disregard his evidence, evjen in 
the absence of any direct conflicting testimony.! He 
may be contradicted by the facts he states as complete¬ 
ly as by direct adverse testimony. 

In Chicago, M. St. P. & P. R. R. Co. v. Linehan, 66 F.i (2d) 
373, 380, the Court said: | 

i 

It is undoubtedly true that, if the physical facts posi¬ 
tively contradict the testimony of a witness, that jtesti- 
mony is not to be credited by a court or jury. Missouri 
K. & T. Ry. Co. v. Collier, 157 F. 347; American Car 
& Foundry Co. v. Kindermann, 216 F. 499; F. W. Wool- 
worth Co. v. Davis, 41 F. (2d) 342. 

In American Car & Foundry Co. v. Kindermann, 216 Fl. 499, 
502, the Court said: 

It is true that the testimony of Mr. Overpeck is^ posi¬ 
tive; but the rule is well settled that when the testi¬ 
mony of a witness is positively contradicted by the 
physical facts, neither the court nor the jury can be 
permitted to credit it. 

In Missouri, K. & T. Ry. Co. v. Collier, 157 F. 347j 353, 
the Court said: 

The plaintiff introduced a witness * * * i w h 0 
testified that about the time of the coming of the pas¬ 
senger train he observed the up and down motion of a 
lantern over towards the south switch of the main 
track. As the cars on the house track stood between 
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him and the main track, the physical facts render his 
testimony too utterly incredible for any court to suf¬ 
fer it to be the basis of a verdict and judgment. Where 
a witness’ testimony is positively contradicted by the 
physical facts neither the court nor the jury can be 
permitted to credit it. 

For the reasons stated, it is respectfully submitted that the 
decision of the lower Court be reversed, and that defendant 
be granted a New Trial in the cause. 

T. Emmett McKenzie, 
Eli Grubic. 
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v . | 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 

THE DISTRICT OF COLUMBIA 

l 

i 

BRIEF ON BEHALF OF APPELLEE 


jurisdictional statement 

This is an appeal from a judgment of conviction in | the 

District Court of the United States for the District of Co- 

1 

lumbia, on an indictment charging appellant with murder 
in the first degree. 

On August 25, 1932, the United States filed an indictment 
(R. 67) in the District Court, charging one Willie Bulleck, 
defendant below, with the murder of George W. Shinault, a 
police officer. D. C. Code (1929) tit. 6, §21. On May 3, 
1939, appellant entered a plea of not guilty (R. 4). Trial 
was commenced June 23, 1939 (R. 4). At the close of the 
Government’s evidence, the appellant moved for a directed 
verdict as to murder in the first degree (R. 55), which motion 
was overruled (R. 61, 62). At the close of all the evidence, 
appellant’s motion for a directed verdict was renewed, and 
again was overruled (R. 64). After the verdict, the appel¬ 
lant moved for a new trial. This also was overruled (R. 
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S—12, incl.). Thereafter, notice of appeal was filed March 
19, 1940 (R. 1). 

Jurisdiction of the District Court over all crimes and 
offenses committed within the District of Columbia is estab¬ 
lished under the D. C. Code (1929) tit. IS, § 44. This Court 
acquires jurisdiction to review the present cause, by virtue 
of the D. C. Code (1929) tit. IS, § 26, which provides for an 
appeal from any final judgment of the District Court. 

STATEMENT OF CASE 

Appellant, Willie Bullock, the defendant below, was in¬ 
dicted on August 25. 1932, on the charge of murder in the 
first degree, for the unlawful killing of George W. Shinault, 
a police officer (R. 6-7). Appellant was a fugitive from jus¬ 
tice for some six years, but was apprehended April 29. 1939. 
He subsequently was returned to this jurisdiction to stand 
trial as indicted (R. 30). 

At the trial, the evidence adduced on behalf of the Govern¬ 
ment tended to prove the following facts: 

For some period of time prior to the killing of Officer 
Shinault, the appellant and a woman named Susan Fletcher 
had lived together as man and wife in a room located at 39 F 
Street, Northwest, Washington, D. C. Shortly before the 
killing there had been a dispute between the appellant and his 
common-law wife; and the latter thereupon moved from the 
F Street residence (R. 22). On the morning of August 14, 
1932, the day of the homicide, the appellant obtained a gun 
and set out to find Susan Fletcher. He did not succeed in 
finding her in the morning (R. 24), but about 5 o’clock in the 
evening he went to the place where the Fletcher woman was 
staying (R. 25), found her, and sought to persuade her to 
resume living with him. She declined to do so. According 
to the testimony of Susan Fletcher, when she refused to return 
home with appellant, he exhibited a gun and forced her to 
accompany him (R. 22). Appellant testified in his own be¬ 
half that he had a pistol and told Susan Fletcher that if she 
did not come with him something was going to happen (R. 
63). Appellant and the Fletcher woman then got into a cab 
and proceeded toward 39 F Street, NW. While in the cab, 
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appellant said to the driver, “Look at me good, because: you 
might have to identify me some day or othar” (R. 22).| 

Upon arriving at 39 F Street, appellant and Susan Fletcher 
entered 37 F Street, Northwest, where they drank some liquor. 
Upon leaving 37 F Street, they stopped before 39 F Stjreet, 
at which time appellant threatened to kill Susan Fletcher (R. 
22). Willie Pearson testified that he saw appellant and Siiisan 
Fletcher about 7:30 p. m. in front of 39 F Street, “fuss¬ 
ing”; that the witness heard the appellant say, “I am gping 
to kill you tonight.” Willie Pearson further testified that he 
saw* the appellant put the gun barrel into Susan Fletcher’s 
mouth; whereupon, Susan Fletcher patted appellant upon the 
shoulder and appellant withdrew the gun. Appellant again 
placed the gun barrel in her mouth. Susan Fletcher a^ain 
patted him, and appellant again withdrew the weapon (R. 
24). The quarrel between Susan Fletcher and appellant ap¬ 
parently lasted about half an hour, during which time the 
appellant continued to make threats to kill the Fletcher 
woman. 

While the quarrel continued, two police officers in a scout 
car drew up to a point near the 39 F Street address. One of 
the officers, Officer Shinault, alighted and approached the place 
where appellant and Susan Fletcher were arguing (R. 24, 27). 
Several witnesses observed that the officer was wearing regula¬ 
tion uniform (R. 24, 25, 27). As he approached, the officer 
said some words to the effect, “What is the trouble around 
here?” (R. 24, 27). Susan Fletcher testified that while she 
and appellant were arguing, she could discern someone ap¬ 
proaching; that this person was within six or seven feet when 
she heard the shot; that she could not tell whether or not the 
person approaching was a police officer; that she and appel¬ 
lant were both facing “mostly the same way” (R. 23). Cur¬ 
tis Pearson, an eye-witness to the homicide, stated that at the 
time of the shooting he was standing in the doorway of 3/ F 
Street, about 20 feet from appellant and Susan Fletcher; that 
he guessed the officer was two or three feet from the appellant 
and Susan Fletcher; that after the police officer had said a 
word or two the next thing he remembered was some shooting 
(R. 27). Curtis Pearson further testified that he saw appel- 
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lant raise the gun from his side and fire when addressed by 
the police officer (R. 28); that the first shot came from the 
gun held in appellant’s hand; that he did not see where the 
second shot came from because he turned around after the 
first shot (R. 27). 

In the appellant’s written confession the following state¬ 
ment appears: “I must have had the pistol in my hand and 
I must have had my back to the officer [Shinault]. I don’t 
know whether the officer said anything or not. The next 
thing I know, I had shot my gun and I run * * * Then 

I realized that I had shot an officer” (R. 48). Officer Edwards, 
who was working with Officer Shinault in the scout car. stated 
that Shinault had been standing talking with appellant and 
Susan Fletcher from “half to three-quarters of a minute be¬ 
fore the shots were fired in quick succession” (R. 21). Willie 
Pearson, another eye-witness to the homicide, who was sitting 
in a parked car on the opposite side of the street, but directly 
in front of 39 F Street, stated, “I seed Willie when he stepped 
back about two steps down the steps and shot him—Mr. 
Shinault” (R. 24). Officer Edwards testified that after the 
shots he saw Officer Shinault turn around and start toward 
him, at which time the pocket of Shinault’s shirt was on fire, 
and Shinault said, “Look out, Ed, he's got a gun,” whereupon 
Shinault collapsed (R. 21). Officer Shinault died at Casualty 
Hospital that same evening, August 14, 1932, as a result of 
the bullet wounds (R. 20). The Deputy Coroner for the Dis¬ 
trict of Columbia testified that the gun used in the shooting 
of Officer Shinault was discharged within a distance of 
eighteen inches from the body (R. 20. 21). 

After the shooting appellant ran back through 39 F Street, 
Northwest. About eight or nine minutes after the shooting, 
appellant saw Willie Pearson in the rear of 39 F Street, and 
appellant asked, “Did I hurt the officer pretty bad?” Pear¬ 
son answered, “I don’t know” (R. 24). Thereafter, according 
to appellant’s written confession, he fled to New York City 
(R. 48). While there, he told several relatives what he had 
done in Washington (R. 49). Appellant also changed his 
name (R. 53). For some six years, appellant was a fugitive 
from justice. He was apprehended in Newark, New Jersey, 
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and was brought back to Washington, D. C. on April 29,j 1939 
(R. 30). | 

Upon appellant’s return, he was interrogated by members 
of the Homicide Squad of the Metropolitan Police Depart¬ 
ment. Appellant told Sergeant Aubrey M. Tolson on April 
30, 1939, that he had done the shooting (R. 32). Tolson also 
advised appellant that government witnesses would testify 
that he had shot Officer Shinault. Appellant replied, “If I 
was to tell you I was the one who actually did the shooting, 
I would burn for it.” Appellant stated he had been advised 
by a friend that, “Whenever you kill a police officer you don’t 
have a chance” (R. 32). Later the appellant signed a written 
confession. ! 


At the close of the Government’s evidence, the appellant 
moved for a directed verdict as to murder in the first degree, 
on the ground that the evidence failed to show deliberation 
and premeditation (R. 55). This motion was overruled (R. 
61, 62). 

In substance, the following evidence was introduced on 
behalf of the defense: 

Evidence of appellant’s previous reputation for peace and 
good order (R. 62). One of the Government’s witnesses. Offi¬ 
cer Harry C. Blackman, previously had testified that he! was 
acquainted wdth Officer Shinault, who had been assigned to 
foot patrol duty prior to the killing of a bonus army member; 
that Shinault was subsequently transferred to duty in a scout 
car (R. 20). Susan Fletcher testified, as a witness for! the 
defense, that she left 39 F Street, NW., because three men 
from the bonus army were staying there and were shoeing 
her “too much attention” (R. 62). She believed intoxication 
was responsible for appellant’s mean conduct. She heard; the 
bonus army men say, “We got the man on the spot, who shot 
the veteran” (R. 63). Appellant, himself, testified that gfter 
returning to the 39 F Street address on the evening of! the 
homicide, he and Susie went next door, where they bought 
and drank a half pint of whiskey. After this he bought 
another half pint of whiskey; that Susie drank some an4 he 
drank the rest. Appellant estimated that on the day of; the 
shooting, he had consumed about three quarts of whiskey. 
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When he returned to 39 F Street, he saw some bonus men 
standing in the doorway of 39 F Street (R. 63, 64). Appel¬ 
lant stated that he did not know that he shot the officer; that 
he did not see anyone else shoot him (R. 64). 

During the course of the trial, the Government offered in 
evidence, the appellant’s written confession. Thereupon the 
trial judge ordered the jury withdrawn, and proceeded to hear 
evidence for the purpose of determining whether the docu¬ 
ment in question should be permitted to go to the jury (R. 
31). Conflicting evidence was introduced as to the volun¬ 
tariness of the purported confession: 

Sergeant Aubrey Tolson, Officer Horace A. Caranfa, and 
Sergeant William J. Liverman all testified that they were pres¬ 
ent at the time the appellant made his confession; that the 
confession was voluntarily made; that no promises or induce¬ 
ments were made to appellant; that the appellant was not 
struck, threatened, coerced, or intimidated in any manner; that 
appellant was fully advised as to his legal rights; that the offi¬ 
cers did not assist appellant in making the confession; that 
the making of the confession commenced about 8 P. M. on 
April 30, 1939, and was concluded at midnight of that same 
day (R. 30-33, inch). On the other hand, the appellant testi¬ 
fied that one of the officers told him that he should talk, and 
that the officer “would take care of the case’’; that he was 
“smacked” in the head two or three times; that he was per¬ 
sistently interrogated over long periods of time; that he was 
beaten with a rubber hose; that officers “jumped” on him; 
that one officer kicked him in the stomach; that he had to 
wash blood from his nose; that the beating made him dizzy 
and almost blind; that he signed the paper because it seemed 
like they were going to kill him if he didn’t (R. 34-36. incl.). 
Dr. Walter K. Angevine. official physician at the District jail, 
testified that on May 2, 1939, appellant was given ointment, 
gauze, and adhesive for lesions; that according to his recollec¬ 
tion the abrasions were on appellant’s right hand and one of 
his shins; that appellant was given sedative drugs to allevi¬ 
ate severe headache; also, that if appellant had had an in¬ 
fected boil or wound, other than the abrasion or laceration, 
he would have given the same treatinent(R. 39-40). In view 
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of the conflict in the testimony, the trial judge allowed! the 
written confession to be offered in evidence (R. 42), with 
instructions that the jury was to determine whether or not 
the confession was voluntary (R. 73-75, inch). 

At the close of all the evidence, the appellant renewed his 
motion for a directed verdict (R. 64). This motion also was 
denied (R. 64). The jury was then instructed in detail (R. 
64^84, inch) and a verdict of murder in the first degree was 
returned on July 1. 1939 (R. 82). Appellant moved for a 
new trial, which motion was denied (R. 8-12, inch). There¬ 
after the present appeal was filed (R. 1). i 


i 

STATUTE INVOLVED 


D. C. Code (1929) tit. 6. §§ 21. 23: 

Sec. 21. Murder in first degree; purposeful killing.— 
Whoever, being of sound memory and discretion, purposely , 
and either of deliberate and premeditated malice or by means 
of poison, or in perpetrating or in attempting to perpetrate 
any offense punishable by imprisonment in the penitentiary, 
kills another, is guilty of murder in the first degree. (Mari 3, 
1901, 31 Stat. 1321, c. S54, sec. 798.) [Italics supplied.1 

Sec. 23. Murder in second degree.— Whoever with malice 
aforethought, except as provided in sections 21 and 22 of this 
title, kills another is guilty of murder in the second degree. 
(Mar. 3, 1901, 31 Stat. 1321, c. S54, sec. 800.) 


ISSUES i 

The Government has directly answered most of the appel¬ 
lant’s contentions in the argument that follows. A few of ap¬ 
pellant’s contentions have not been answered, since they ap¬ 
pear to be so plainly lacking in either merit or substance. It is 
submitted that the arguments suggested by the appellant’s 
brief logically divide themselves into the following issues:, 

I. Whether the trial judge properly allowed the appellant’s 
confession to be offered in evidence. j 

(a) Whether the ruling of the trial judge was clear as to 
this point. 

(b) W'hether there was evidence from which the confessibn 
might be held to be voluntary. 
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II. Whether the trial judge properly overruled the appel¬ 
lant’s motions for a directed verdict as to murder in the first 
degree. 

(a) Whether there was evidence from which deliberation 
and premeditation might be inferred. 

^b) Whether the evidence shows a sufficient lapse of time 
to afford opportunity for deliberation and premedita¬ 
tion. 

(c) Whether the evidence is susceptible of an interpreta¬ 
tion under which the elements of deliberation and pre¬ 
meditation might be said to have existed for a con¬ 
siderable period of time prior to the homicide. 

(d) Whether the trial judge properly left to the jury the 
question of the degree and extent of appellant’s intoxi¬ 
cation. 

(e) Whether the trial judge properly left to the jury the 
question of the weight and credibility to be given the 
testimony of certain eye-witnesses to the homicide. 

SUMMARY OF ARGUMENT 

I. The trial judge properly allowed the appellant’s confes¬ 
sion to be offered in evidence, (a) A fair reading of the per¬ 
tinent portions of the record clearly shows that the trial judge 
did rule that the confession was admissible in evidence, in 
order that the jury might determine the issue of voluntariness. 
If there was any doubt as to the ruling, such doubt was re¬ 
solved when the trial judge recalled the jury and submitted 
to it, under appropriate instructions, the issue of the volun¬ 
tariness of the confession, (b) In the first McAfJee case. 
infra, the law and practice in this jurisdiction was settled: 
That where there was evidence from which a confession 
“might be held to be voluntary,” the trial judge must admit it 
in evidence and submit it to the jury. In the present case, 
the preliminary examination of the witnesses had disclosed 
that there was substantial evidence from which the confession 
might be held to be voluntary; therefore, the procedure pre¬ 
scribed by the first McAfjee case was followed, literally. 

II. The trial judge properly overruled the appellant’s mo¬ 
tions for a directed verdict as to murder in the first degree. 
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(a) There was substantial evidence in the present case from 
which deliberation and premeditation might be inferred. 
Such evidence consists of appellant’s prior possession and use 
of a deadly weapon; evidence that appellant was in a mali¬ 
cious frame of mind; evidence that appellant fired two shots 
into the body of the deceased; and evidence that these shots 
were fired at close range, (b) There was also evidence which 
tended to show a sufficient lapse of time to afford an oppor¬ 
tunity for deliberation and premeditation. Many leading 
state cases have held as sufficient, a lapse of time much briefer 
than that indicated by the facts in the present case, (c) In 
fact, the evidence, lends itself to a theory whereby the ele¬ 
ments of deliberation and premeditation might be said to 
have existed for a considerable period of time prior to the 
homicide, (d) Furthermore, under the ruling of this Court 
in the second McAffee case, infra, the trial judge properly sub¬ 
mitted to the jury the question of the degree and extent of 
appellant’s intoxication, (e) The trial judge also properly 
left to the jury the question of the weight and credibility to 
be given the testimony of certain eye-witnesses to the homi¬ 
cide. 

AKGUMENT 

i ! 


Confession properly admitted in evidence j 

Appellant contends that the trial judge erred in allowing 
his purported confession to be considered by the jury, in th^,t: 
(a) the trial judge failed to expressly rule upon the admissi¬ 
bility of the confession; and (b) the Government failed! to 
sustain the burden of establishing that the confession was 
voluntary. The Government submits that these contentions 
are without foundation in fact or law. 

(a) No doubt as to the trial judge's ruling 


The appellant contends that a colloquy that took place 
between the Court and counsel for the defense at the time 
the Court allowed the confession to be offered in evidence, 
indicates that the Court erred in not expressly ruling that 


the confession was admissible as evidence. 
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question, which appears in the record (R. 40-42), is set forth 
in full in a footnote 1 below. 


1 Whereupon Mr. McKenzie, of counsel for defendant, objected to the 
introduction of the said confession in evidence upon the ground the 
United States had not sustained the burden of proof resting upon the 
prosecution, of establishing that the confession was voluntarily made. 

Whereupon the following occurred: 

“The Court. My ruling is that I think there is a substantial issue of 
fact which might be passed upon by the jury. I do not believe you can 
contend very well, yourself, that there is not an issue of fact here. 

“Mr. McKenzie. I agree that there is. 

“The Court. And I do not think you can go to the point of saying, your¬ 
self, that it is so overwhelmingly evidence of an involuntary confession 
that I must, as a matter of law, say it is inadmissible. If that is your 
•contention, why of course you are entitled to make it. 

“Mr. McKenzie. Well, as a matter of law—and I have the authority 
with me—the weight of authority is—that it is the affirmative and active 
duty of the prosecution to establish to the satisfaction of the Court that 
the confession was made voluntarily, before it can be presented to the 
jury for their consideration. There is no burden or onus upon the defend¬ 
ant to show that it was involuntary. 

“The Court. Well, the Government makes out a case where to my mind, 
there is at least ground for a jury to find that it is voluntary. That is 
what I understand to be the burden. Isn’t that right? 

“Mr. McKenzie. If they have the burden, then isn’t the burden theirs 
to carry forward beyond the possibility of a reasonable doubt? And if, 
as your Honor said, there is a question of fact here which you are 
unable to determine, it must necessarily mean that there is a doubt. 

“The Coukt. I do not say that I am not able to determine it. If it is 
submitted to me, by way of agreement of the parties, I shall decide it. 

“Mr. McKenzie. We ask you to decide whether the confession was volun¬ 
tary or involuntary. 

“The Court. In other words, you do not want it submitted to the jury? 
In other words, I offer to give you the benefit of having this submitted to 
the jury, under proper instructions. 


“Mr. McKenzie. All we ask is whether it is admissible to show to the 
jury. 

“The Cocrt. I do not think that I understand your point. 

“Mr. McKenzie. My point is this, sir; that it is the duty of the Court 
itself to say. This confession is admissible,’ or *is not admissible’—‘as 
a piece of evidence for the consideration of the jury.’ 

“As I understand it. your Honor is willing to rule that it is admissible 
for the consideration of the jury? 

“The Court. No, I did not say that. I said that it appeared to me 
that there is tangible evidence both ways, with respect to whether this 
was voluntary or not. 

“Now, if there is any evidence which is clearly to the effect that it is 
involuntary, then the Court must rule that it is involuntary; but where 
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It is submitted that a fair reading of the colloquy referred 
to would leave no doubt in the mind of a person of ordiriary 
intelligence as to the Court’s ruling. The ruling was that 
the confession was admissible in evidence for the purpose of 
allowing the jury to determine the issue of voluntariness. 
In so ruling, the trial judge, among other things, said: “My 
ruling is that there is a substantial issue of fact which must 
be passed upon by the jury; * * * I do not think 

# * that it is so overwhelming evidence of an invol¬ 

untary confession that I must, as a matter of law, say is 

— 

you have an issue of fact—not an issue of law, but an issue of fact—one 
side said there was blood and striking and hitting and offers of benefit, 
and persistent prodding; and the other side said there was not: That 
certainly is an issue of fact. 

“There has not been anything admitted or clear or all one way, whereby 
I could say or would l>e compelled to say that on the state of the evidence, 
I find that these admitted facts indicate that it was involuntary. 

“Therefore, my understanding of the law is that where there is an issue 
of fact, the Court must leave that to the jury to determine.” 

Whereupon the jury was recalled and the following occurred: 

“The Court. * * * let me say this to the jury: 

“I think perhaps, gentlemen, I should state to you that after hearing 
testimony in behalf of the Government and in behalf of the defendant 
the Court has decided that there is an issue of fact as to whether or: not 
the paper which is about to be offered in evidence was made voluntarily. 

“Wherever there is an issue of fact in that regard, it becomes the duty 
of the Court to permit the jurors to hear the evidence; then, if the jury 
decide that the statement was made voluntarily—that is, without any 
compulsion, force, or threats or hope of reward or promise of benefit— 
you have a right to consider the paper: but if you should conclude that this 
was not made voluntarily but was made as a result of force or some! in¬ 
ducement, or should have a reasonable doubt about the subject, then it 
would be your duty as jurors, under the instructions of the Court, to dis¬ 
regard the statement entirely. 

“After the case has been submitted to you and argued, and the time 
comes for me to instruct you with regard to the law of this case, I shall 
go into detail about this matter more than I have done at this time; but 
as you hear this evidence which is about to be presented to you—the 
substance of which has already been presented to the Court—bear in mind 
what you are going to have to do with regard to it. , 

“If you determine that the statement was obtained by force or violence 
or by any hope of reward, then, even though you have read it, you have 
got to disregard it. if you fulfil your functions as good jurors. On the 
other hand, if you do feel that it was voluntary, that no force was used, 
and that no hope of inducement was held out, you then have a right! to 
consider it to such extent as you desire.” 
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inadmissible; * * * there is at least ground for a jury 
to find that it is voluntary; * * * there has not been 

anything admitted or clear or all one way, whereby I could 
say or would be compelled to say that, on the state of the 
evidence, I find that these facts indicate that it was in¬ 
voluntary” (R. 40-42, incl.). These statements, and others, 
make clear the ruling of the trial judge. If there was any 
doubt as to the ruling, certainly all doubt was removed when 
the trial judge recalled the jury and submitted to it the issue 
of voluntariness under appropriate instructions (R. 42). The 
appellant now* contends that the ruling was defective because 
the trial judge did not employ the exact words: “I rule this 
confession to be admissible.” Obviously, appellant is strain¬ 
ing at a gnat after having swallowed a camel. 

This Court has very definitely and finally settled the rule of 
procedure in this jurisdiction with reference to the admissibil¬ 
ity of confessions. McAffee v. United States (1939) 70 App. 
D. C. 142, 145, 105 F. (2d) 21, 24, and McAffee v. United 
States (1940) App. D. C., Ill F. (2d) 199, 201, cert, denied 
310 U. S. 643. 

T n the first McAffee case, Mr. Justice Stephens, speaking for 
the Court, said: 

Under the law and practice in this jurisdiction, the 
duty of a trial judge in respect of an offered confession 
is first on voir dire to determine whether or not there 
is evidence upon which the confession might be held to 
be voluntary. If he concludes there is no such evi¬ 
dence, then he must exclude the confession from the 
case. But if, in his view, there is evidence from which 
it might be held to be voluntary, he must admit it in 
evidence and submit it to the jury under proper in¬ 
structions. Brady v. United States, 1893, 1 App. D. C. 
246; Hardy v. United States, 1893, 3 App. D. C. 35; 
Davis v. United States, 1901, 18 App. D. C. 468; West 
v. United States, 1902, 20 App. D. C. 347; Lorenz v. 
United States, 1904, 24 App. D. C. 337; Murray v. 
United States, 1923, 53 App. D. C. 119, 288 F. 1008; 
Wilson v. United States, 1896, 162 U. S. 613, 16 S. Ct. 
895, 40 L. ed. 1090. 
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In the present case, the trial judge followed, literally,; “the 
law and practice in this jurisdiction” as defined in thelfore- 
going quotation. When the Government attempted to 
introduce certain testimony concerning the circumstances sur¬ 
rounding the statements contained in the paper signed by 
appellant, the trial judge ordered the jury to retire. Then, 
out of the presence of the jury, the trial judge proceeded to 
take testimony for the purpose of determining whether the 
document in question should be permitted to go to the jury 
(R. 31). After hearing the conflicting testimony as to the 
voluntary character of the confession, the trial judge ruled 
that there w’as “a substantial issue of fact which must be 
passed upon by the jury” (R. 40). Accordingly, the jury was 
recalled and the trial judge explained that there was an issue 
of fact as to whether or not the confession “about to be offered 
in evidence” was made voluntarily (R. 42). Thereupon, in 
the presence of the jury, both sides reintroduced the evidence 
for and against the voluntary character of the confessioii (R. 
42-45, inch). At the close of the whole case, the trial judge 
properly instructed the jury that it alone must decide as to 
the voluntariness of the confession, and that it should 1 dis¬ 
regard the confession altogether if not convinced, beyond 
a reasonable doubt, that the confession was voluntarily made 
(R. 73-75, inch). It seems patent, therefore, that the hrial 
judge followed to the very letter “the law and practice in 
this jurisdiction” as outlined in the first MeAfiee case. Cer¬ 
tainly, no one with eyes to see and ears to hear, could have had 
any doubt as to the ruling of the trial judge. 

(b) Evidence from which confession might be held voluntary 

The appellant also contends that, in any event, the prose¬ 
cution failed to sustain the burden of proof as to the ivol- 
untariness of the confession, and that therefore the trial 
judge should not have admitted the confession in evidence. 2 
An examination of the conflicting evidence on the question of 
voluntariness indicates substantially the following facts: 

‘Apparently appellant concedes, for the purposes of this point, that the 
effect of the trial judge's ruling was to admit the confession in evidence. 

295S94—41-3 i 
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Officer Horace A. Caranfa and Sergeants Aubrey Tolson and 
William J. Liverman all testified that they were present when 
the confession was made; that the confession was voluntary; 
that no promises or inducements were made to the appellant; 
that appellant was not struck, threatened, coerced, or intimi¬ 
dated in any manner; that appellant was fully advised as to his 
legal rights; that the officers did not assist appellant in mak¬ 
ing the confession; that the making of the confession com¬ 
menced about 8 P. M., April 30, 1930, and was concluded at 
midnight of that date (R. 30-33, inch)- On the other hand, 
the appellant testified that one of the officers told him that 
he should talk and that the officer “would take care of the 
case”; that he was “smacked” in the head two or three times; 
that he was persistently interrogated over long periods of 
time; that he was beaten with a rubber hose; that the officers 
“jumped” on him; that one officer kicked him in the stomach; 
that he had to wash blood from his nose; that the beating 
made him dizzy and almost blind; that he signed the paper 
because it seemed like they were going to kill him if he didn’t 
(R. 34-36, inch). Dr. Walter K. Angevine, official physician 
at the District jail, testified that on May 2, 1939 [two days 
after the date of the confession] the appellant was given 
ointment, gauze, and adhesive for lesions; that according to 
his recollection the bruises were on appellant’s right hand and 
one of his shins; that appellant was given sedative drugs to 
alleviate severe headache; that if appellant had had an in¬ 
fected boil or wound other than the abrasion or laceration, 
he would have given the same treatment (R. 39-40). 

From the foregoing, it is apparent that there was a sharp 
issue of fact as to the voluntariness of the purported con¬ 
fession. It is clear that there was evidence from which the 
confession “might be held to be voluntary.” If there had 
been no conflict in the evidence, then the trial judge would 
have been justified in refusing to allow the confession to go 
to the jury. West v. United States (1902) 20 App. D. C. 347. 
But since there was evidence from which the confession 
“might be held to be voluntary,” the trial judge properly sub¬ 
mitted the question to the determination of the jury. The 
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trial judge had no alternative, “unless there was no evidence 
upon which the confession might be held to be voluntary— 
in fact unless, on the contrary, the evidence of involuntari¬ 
ness was so clear and free from conflict that it was insuffi- 

T 

cient even to warrant presenting the question to the jury.” 
McAffee v. United, States (1940), App. D. C., Ill F. (2d) 199, 
201. This same rule was enunciated by the United States 
Supreme Court in Wilson v. United States (1896) 162 U. S. 
613, 624, in the following language: | 


When there is conflict of evidence as to whether a 
confession is or is not voluntary, if the court decides 
that it is admissible, the question may be left to; the 
jury with the direction that they should reject the con¬ 
fession if upon the whole evidence, they are satisfied 
it was not the voluntary act of the defendant. 


The Government has no quarrel with the numerous author¬ 
ities cited in appellant’s brief, but submits that these author¬ 
ities, and the quotations therefrom when read in their proper 
context, support the statement of procedure laid down by 
this Court in the two McAffee cases—which procedure was; lit¬ 
erally observed by the trial judge in the present case. 

II 


Motions for directed verdict properly overruled 


(a) Evidence from which deliberation and premeditation might be inferred 

The appellant contends that the trial judge erred in refus¬ 
ing to grant his motions for a directed verdict as to muijder 
in the first degree, on the ground that there was insufficient 
evidence of deliberation and premeditation on the part of the 
appellant to kill Officer Shinault. 

In reply to this contention, the Government submits that, 
although there may be little direct or tangible evidence ion 
the subject of deliberation and premeditation, there is : an 
abundance of circumstantial evidence. It is, of course;, a 
well-established principle of criminal law that deliberation 
and premeditation may be shown, like other facts, either by 
direct proof or by circumstances from which their existence 
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may be inferred. As stated in State v. Butchek (Sup. Ct. 
Ore., 1927) 121 Ore. 141, 254 Pac. 805: 

The formed design to kill may be established by cir¬ 
cumstantial evidence which satisfies the minds of the 
jurors, beyond a reasonable doubt, of the existence of 
a previous purpose to kill. * * * 

The existence of deliberate and premeditated malice 
in the killer’s mind is the result of a mental condition 
and is not subject to direct proof. For this reason its 
existence may be inferred from the tangible facts in 
evidence. [Citations] * * * deliberation and pre¬ 
meditation may be inferred, as a matter of fact, from 
the circumstances, act, conduct, language, the character 
of the weapon used, and the nature and number of 
wounds inflicted. * * * 

The question of deliberation and premeditation is 
always one for the jury. 

This Court also has recognized this principle in Jordan v. 
United States (1936) 66 App. D. C. 309. 311, 87 F. (2d) 64, 
66, in which Chief Justice Groner said: “This purpose to kill, 
in the view we take of the statute, is a state of mind which 
must be proved as a fact before there may be a conviction of 
first degree murder under the statute, but proof of purpose 
need not be direct; it may be inferred from the circumstances 
attending the killing.” See also: 

Wharton, Homicide, 224. 

3 Warren, Homicide, 161. 

People v. Smith (Sup. Ct. Cal., 1940) 15 Cal. (2d) 640, 
104 P. (2d) 510. 

Farino v. State (Sup. Ct. W^isc., 1931) 203 Wise. 374, 
379, 234 N. W. 366, 368. 

Commo?iwealth v. Daynarowicz (Sup. Ct. Pa., 1922) 
275 Pa. 235, 238, 119 At. 77. 78. 

Walker v. State (Ct. of App., Okla., 1921) 20 Okl. 
Crim. Rep. 319, 202 Pac. 799, 801. 

The appellant argues that deliberation and premeditation 
may not be presumed from the mere manner or method of 
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killing, nor from a killing with a deadly weapon. The Gov¬ 
ernment is willing to concede this contention, although there 
are some authorities, though in the minority, which would 
support a position to the contrary. See Allen v. United States 
(1896) 164 U. S. 492, 496. But, as heretofore pointed out, 
the Government does submit that deliberation and premedi¬ 
tation may be inferred from such circumstances as prior pos¬ 
session and use of a deadly weapon, and the nature and! man¬ 
ner of the killing. By the term “inferred” the Government 
simply means that such circumstances constitute evidence of 
the deliberate and premeditated intent. 26 Am. Jur., Homi¬ 
cide, § 305. 

The Government respectfully submits that the record in 
the present case is replete with circumstantial evidence'from 
which the elements of deliberation and premeditation may be 
inferred. The Government wishes to call special attention to 
the evidence that the appellant possessed a deadly weapon 
sometime prior to the homicide; evidence that the weapon 
was used while the appellant was in a malicious fraihe of 
mind; evidence that the appellant fired two shots into the 
body of the deceased; and evidence that the shots were fired at 
close range. The overwhelming weight of authority is that 
evidence of such circumstances, alone, is sufficient to take a 
case to the jury on the issue of deliberation and premedita¬ 
tion. 

I 

Prior possession and use of a deadly weapon. 

There is undisputed evidence that the appellant had armed 
himself with a pistol several hours prior to the time of the 
homicide. And, according to the testimony of one withess, 
appellant secured possession of a pistol as early as the morn¬ 
ing of the day of the killing (R. 30). According to the testi¬ 
mony of Susan Fletcher, when appellant found her on' the 
afternoon of the day of the homicide, appellant had a gun in 
his possession which he used to threaten her (R. 22). Ap¬ 
pellant, himself, testified that he had a pistol and told Sysan 
Fletcher that if she did not come home with him something 
was going to happen to her (R. 63). Officer Ralph Edwards, 
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who accompanied Officer Shinault in the scout car, testified 
that after hearing the shots, he saw Officer Shinault turn 
around and start toward him, and he heard Shinault say, 
“Look out, Ed; he's got a gun” (R. 21). Curtis Pearson, an 
eye-witness, saw appellant raise the gun from his side and 
fire when addressed by the officer. Curtis Pearson said that 
the first shot came from the gun held in the appellant’s hand; 
that he turned around before the second shot was fired (R. 
27, 28). According to appellant’s own confession, the fol¬ 
lowing occurred: “I must have had the pistol in my hand 

* * * I don’t know whether the officer said anything or 

not. The next thing I know I had shot the gun and I run 

* * * Then I realized that I had shot an officer” (R. 48). 

The cases are legion which hold that a jury may infer a de¬ 
liberate and premeditated intention to kill, from the prior pos¬ 
session and use of a deadly weapon. In Williams v. Com¬ 
monwealth (Sup. Ct. of App. Va., 1920) 12S Va. 698. 104 S. E. 
853, it was said: “Previous possession by the slayer of the 
weapon with which a homicide is committed is a material cir¬ 
cumstance bearing on the question whether the killing was 
premeditated. The length of time of such previous possession 
[is] material evidence bearing on the same subject.” 

See also: 

Wharton, Homicide, 227. 

State v. Matheson (Sup. Ct. Iowa, 1935) 220 Iowa 
132, 261 N. W. 787. 

State v. Prettyrnan (Ct. of Oyer and Term., Del., 1917) 
6 Boyce 452. 456, 100 At. 476, 478. 

Rigsby v. State (Sup. Ct. Ind., 1910) 174 Ind. 284. 
290, 91 N. E. 925, 927. 

State v. McNamara (Ct. of Errors and App., N. J.. 
1936) 116 N. J. L. 497, 499, 184 At. 797, 798, cert, 
denied 299 U. S. 568. 

In State v. Matheson —which presents a factual situation 
somewhat analogous to that in the present case—one George 
Mathewson was indicted and convicted of first degree mur¬ 
der. Mathewson and Grace Robinette had lived together as 
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common-law husband and wife. Subsequently, they I sepa¬ 
rated and George Mathewson became greatly agitated over the 
separation. On the day of the homicide he proceeded with 
a gun, which he had purchased that day, to the hoine of 
Grace Robinette. He entered the building and proceeded up 
the stairway to the living quarters on the second floor. Grace 
Robinette testified that she confronted the defendant as he 
reached the third step from the top of the stairs. Defendant 
was carrying the revolver in his hand. He pointed the gun 
at Grace Robinette and snapped the trigger, but the cartridge 
failed to explode. Grace Robinette then rushed back into the 
living room, where a group of people were just sitting down 
at the supper table, including one Charlie Harris. The de¬ 
fendant stood at the door of the room and pointed the re¬ 
volver at the group of people and said, “Everybody Stand 
still.” Charlie Harris arose from his chair and said, “What 
is going on here” and reached for a camp chair. Grace 
Robinette testified that the defendant was pointing the gun 
directly at her, but when Charlie Harris spoke, the defendant 
turned the gun on Harris. From the testimony of seyeral 
witnesses, it appeared that Charlie Harris then took one or 
two steps towards the defendant, and the defendant stepped 
back one or two steps. Then defendant fired the fatal shot 
that killed Harris. j 

The theory of the defense at the trial, and the question 
presented on appeal, was whether there was sufficient; evi¬ 
dence of deliberation and premeditation on the part of! the 
defendant to take the life of the deceased, Harris. The court 
held that, since the defendant had armed himself with a dead¬ 
ly weapon, had used the weapon in a deadly manner, and had 
accomplished deadly results, there was sufficient evidence of 
deliberation and premeditation to warrant the trial court in 
submitting the question of first degree murder to the jury. 

Repeated firing of a pistol at close range. 

There is little dispute but that appellant fired two shots 
into the body of Officer Shinault, and that such shots were fired 
at close range. The Deputy Coroner testified that the gun qsed 
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was “discharged within a distance of 18 inches of the body” 
(R. 20). Officer Edwards testified that he heard a shot im¬ 
mediately followed by another shot; that he saw* Officer 
Shinault turn around and start towards him, at which time 
the pocket of Officer Shinault’s shirt was on fire (R. 21). 
Willie Pearson, who witnessed the homicide, said that he 
heard two shots (R. 25). James Brown testified to the same 
effect (R. 25). Curtis Pearson, who also witnessed the homi¬ 
cide, testified that Shinault w’as standing two or three feet 
from the appellant. Appellant’s written confession con¬ 
tained the following: Q. How t far were you from the officer 
at the time you fired the pistol?—A. I don’t know*, but he 
must have been close to me (R. 51). 

In State v. McNamara, supra, the court held that the jury 
could infer a deliberate and premeditated intention to kill, 
from the use of a deadly weapon and the repeated firing of a 
revolver at close range. In that case, the closeness of the 
range was evidenced by powder marks on the clothing of the 
deceased. See also: 

People v. White (Ct. of App., N. Y., 1903) 176 N. Y. 

331, 68 N. E. 630. 

People v. Jones (Ct. of App., N. Y., 1909) 194 N. Y. 

S3, S6 N. E. 810. 

People v. Harris (Ct. of App., N. Y., 1913) 209 N. Y. 

70,102 N. E. 546. 

(b) Sufficient opportunity for deliberation and premeditation 

The appellant further contends that the evidence in the 
present case fails to show a sufficient period of time to af¬ 
ford an opportunity for a deliberate and premeditated inten¬ 
tion to kill Officer Shinault. However, the lawr on this sub¬ 
ject is well settled in this jurisdiction by two cases, namely, 
Aldridge v. United States (1930) 60 App. D. C. 45, 47 F. (2d) 
407 (reversed on other grounds, 283 U. S. 308) and Bostic v. 
United States (1927) 68 App. D. C. 167, 94 F. (2d) 636, cert, 
denied 303 U. S. 635. In the Aldridge case the court said: 
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Deliberation and premeditation may be instantaneous. 
Their existence is to be determined from the facts and 
circumstances in each case. It is a question, under a 
proper charge by the court, for the jury to determine. 

In the Bostic case, Mr. Justice Miller said: i 

It is contended further that there was a fatal absence 
of deliberation upon the part of the appellant tb sup¬ 
port a verdict of murder in the first degree. Thib con¬ 
tention is based upon the theory that there could have 
been no appreciable lapse of time “between the forma¬ 
tion of the design to kill and the actual execution of 
that design. 1 ” j 

This court has stated the applicable rule in Aldridge 
v. United States * * # . j 

***** 

In others [i. e., in other jurisdictions] the courts! have 
insisted that some appreciable time must elapse in 
order that reflection and consideration amounting to 
deliberation may occur. People v. Guadagnino, 233 
N. Y. 344, 353, 135 N. E. 594, 597; State v. Clayton, 
83 N. J. L. 673, 85 A. 173; State v. Arata, 56 Wash! 185, 
105 P. 227, 21 Ann. Cas. 242; State v. Dodds, 54 W. Va. 
289, 297, 46 S. E. 228; State v. Greenleaf, 71 N. Hi 606, 
54 A. 38. This is the better statement of the rule. 
Even in the latter jurisdictions, however, it is recog¬ 
nized that this does not require the lapse of days or 
hours, or even minutes. People v. Gilbert, 199 N. Y. 
10, 24, 92 N. E. 85, 89, 20 Ann. Cas. 769; State v. hang, 
75 N. J. L. 1, 7, 66 A. 942, 945; State v. Gin Pon, 16 
Wash. 425, 430, 47 P. 961; State v. Dodds, supra; State 
v. Greenleaf, supra, 71 N. H. 606, at page 614, 54 A. 38. 
See, also, Commonwealth v. Tucker, 189 Mass. 457, 
494, 76 N. E. 127, 141, 7 L. R. A., N. S., 1056; Com¬ 
monwealth v. Buccieri, 153 Pa. 535, 542, 26 A. 228, 231; 
Commonwealth v. Santos, 275 Pa. 515, 530, 119 A. 596, 

602. I 


j 

i 
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Tested by the rule as applied in either jurisdiction, 
appellant’s contention that there was insufficient time 
for deliberation is not supported by the evidence in this 
case. 

It is respectfully submitted that the Aldridge case and the 
Bostic case conclusively dispose of appellant’s contention in 
this respect. It should be noted that a bird’s-eye view of the 
law’ on this subject, in the various state jurisdictions, reveals 
that the great majority of the courts of this country have no 
hesitation in finding the elements of deliberation and premed¬ 
itation in homicides in which there is no considerable lapse 
of time between the moment of resolution and the moment 
of actual execution. The Government has collected and has 
set forth in an appendix to this brief (pp. 33-35, incl.) a group 
of cases illustrating the status of the law on this subject in 
eighteen different states. 

As pointed out in the Bostic case, the authorities, generally 
speaking, are divided into two main groups: (1) Those cases 
holding that no particular time is necessary within wffiich to 
deliberate and premeditate, and (2) those cases holding that 
although an appreciable time is necessary, an appreciable time 
may be a very short time. This may w’ell be said to be a dis¬ 
tinction without a difference. As is evident from a reading of 
the cited cases referred to in the appendix to this brief, the 
distinction boils down to little more than a varying emphasis 
in terminology. The net result is practically the same under 
either rule. 

With specific reference to the interval of time between the 
intention and the act—necessary to afford opportunity for the 
mental processes of deliberation and premeditation—the 
overwhelming weight of authority is that there need be no 
particular length of time. As this court said in the Bostic 
case, supra, “The human mind sometimes works so quickly 
as to make exact measurement of its action impossible, even 
wdth the facilities of a psychological laboratory.” In other 
jurisdictions, the following intervals of time have been held 
sufficient for deliberation and premeditation: 
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i 

(1) an interval from “half a minute to two minutes” w'hile 

the defendant was holding a pistol in his hand, People v. 
Constantino (Ct. of App. N. Y., 1897) 153 N. Y. 24,, 36, 37, 
47 N. E. 37, 41, 42; j 

(2) the interval between the argument and the decision, 

People v. Beckwith (Sup. Ct. N. Y., 1887) 45 Hun. 422, 428, 
10 N. Y. St. Rep. 97; i 

(3) a court was ready to recognize an interval of four or 

five seconds as sufficient to justify a finding of deliberation 
and premeditation, even where the circumstances indicated 
heightened provocation and mental unbalance, People v. 
Schuyler (Ct. of App., N. Y., 1887) 106 N. Y. 298, 12 N. E. 
783; j 

(4) “a space of about three minutes,” the time necessary to 
choke a person to death. People v. Pullerson (Ct. of App. 
N. Y., 1899) 159 N. Y. 339, 344, 53 N. E. 1119, 1121; j 

(5) “a matter of seconds,” People v. Ferraro (Ct. of App. 
N. Y., 1900) 161 N. Y. 365,374,375,5 N. E. 931, 933, 934; 

(6) the time it took defendant, who was “shaking mad,” to 
“shift a shot-gun to his left hand and with his right to draw a 
revolver from a pocket,” People v. Rodawald (Ct. of App. 
N. Y., 1904) 177 N. Y. 40S, 420, 70 N. E. 1, 4; 

(7) the interval between shots fired in rapid succession, 

People v. White (Ct. of App. N. Y., 1903) 176 N. Y. 331, 346, 
68 N. E. 630, 634; People v. Jones (Ct. of App. N. Y.J1909) 
194 N. Y. S3, 86 N. E. 810; j 

(8) the time that elapsed between the first and sixth; effort 
to fire a revolver, People v. Harris (Ct. of App. N. Y., 1913) 
209 N. Y. 70, 102 N. E. 546; 

(9) where defendant, after fancied provocation, put on his 

shoes, arose, stepped back about two steps, drew his pistol, 
and shot deceased, McKenzie v. State (Sup. Ct. Ark., 1870) 
26 Ark. 334, 336; j 

(10) where deceased, after having attacked defendant with 
an ax but failing to strike him, walked away, and, when about 
sixty feet from defendant, the latter stealthily approached, 
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and, seizing the ax, killed deceased. King v. State (Sup. Ct. 
Ark., 1901) 6S Ark. 572. 60 S. W. 951; 

(11) where defendant, after picking up a gun, immediately 
went down a stairway and shot deceased, it being assumed 
that the intent to kill was formed after taking up the gun, 
Dixon v. State (Sup. Ct. Ala.. 1901) 12S Ala. 54, 29 So. 623; 

(12) where defendant, upon seeing deceased, a stranger, 
walking with his wife, approached and, after some words, 
stabbed him. State v. Pefiers (Sup. Ct. Iowa, 1890) SO Iowa 
580, 46 N. W. 662; 

(13) where defendant, after receiving the provocation, drew 
a revolver from his pocket with his left hand, transferred it 
to his right hand behind his back, and shot deceased. State v. 
Daniel (Sup. Ct. N. C M 1905) 139 N. C. 549, 51 S. E. 858; 

(14) where defendant, having been ordered off an engine, 
and having reached the ground, asked the engineer to hold 
the light so that he could find his hat, and. while the engineer 
was complying with the request, shot him. State, v. Dowden 
(Sup. Ct. N. C., 1896) 118 N. C. 1145, 24 S. E. 722; 

(15) where defendant, a patient in a hospital, after receiv¬ 
ing fancied provocation from a nurse, borrowed a knife from 
another patient, the latter opening it at his request, and 
rapidly followed the nurse and inflicted a fatal wound upon 
her, although but ten or twenty seconds elapsed between the 
first intimation of his purpose and the infliction of the fatal 
wound, Commonwealth v. Buccieri (Sup. Ct. Pa., 1893) 153 
Pa. 535, 26 At. 228; 

(16) where defendant, having made an assault with a 
heavy cane upon the deceased, and the cane having been 
taken away by bystanders, followed the deceased, w’ho was 
retreating and, drawing a pistol, shot him. State v. Dennison 
(Sup. Ct. La., 1892) 44 La. Ann. 135, 10 So. 599; 

(17) where defendant, who was intoxicated, broke down a 
door, and dragged deceased from his house, and struck him in 
several places with a club, Pennsylvania v. McFall (Sup. Ct. 
Pa., 1794) Addison 255; 

(18) where defendant, having been engaged in a dispute 
with desceased and been knocked down by him, turned, arose, 
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walked toward deceased, then turned and walked back; finally 
turning again with his hand behind him, came up to deceased, 
and stabbed him with a knife he had concealed in his hand. 
Commonwealth v. Morrison (Sup. Ct. Pa., 1899) 193 Pa. 613, 
44 At. 913; ! 

(19) where, a dispute having arisen between defendant and 
others riding in a wagon, which resulted in a scuffle, the 
defendant, after saying “Let’s quit,” jumped from the wagon, 
taking with him a bundle, from which he drew a pistol and 
shot deceased. People v. Calton (Sup. Ct. Utah, 1888) 5 Utah 
451, reversed on other grounds (1889) 130 U. S. 83. 

In the present case, although the period of time was brief, 
there "was substantial evidence from which it reasonably could 
be held that the appellant had sufficient time and opportunity 
within which to deliberately and premeditatively kill Officer 
Shinault. According to Officer Ralph D. Edwards, Shinault 
had been talking with the defendant and Susan Fletcher “half 
to three-quarters of a minute before the shots were fired in 
quick succession” (R. 21). Susan Fletcher testified that she 
could discern someone approaching to where she and the de¬ 
fendant were standing; that this person was within six or 
seven feet when she heard the shot; that she and appellant 
were both facing “mostly the same way” (R. 22, 23). ! Willie 
Pearson, who witnessed the homicide, stated that he saw an 
officer get out of a car, that the officer “walked from the side¬ 
walk to the house and said, ‘What’s the trouble ground 
here?’ ” No one spoke a word in answer to the officer’s inter¬ 
rogatory. According to the same witness, “I seed Willie when 
he stepped back about two steps down the steps arid shot 
him — Mr. Shinault” (R. 24). Curtis Pearson, another eye¬ 
witness, testified that a police officer alighted from the scout 
car and walked toward 39 F Street, at which point the 1 officer 
said to the appellant and Susan Fletcher, “What is the matter 
here?” That after the police officer said a word or two, “the 
next thing I remember I heard some shooting” (R. 27) i The 
witness also saw’ appellant raise the gun from his side and fire 
■when addressed by the police officer (R. 28). 
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From the foregoing, it is evident that the period of delibera¬ 
tion might have been as long as half to three-quarters of a 
minute. It was long enough for the police officer to walk 
toward the appellant from some distance away, to a position 
only a few feet from the appellant, where a few words were 
spoken. It was long enough for the appellant to step back¬ 
ward about two steps, raise the gun from his side, and fire 
not once but twice into the body of Officer Shinault. Under 
the ruling of the various cases heretofore cited, it is apparent 
that there was ample evidence in the present case of a suffi¬ 
cient period of time for deliberation and premeditation. Cer¬ 
tainly, there was sufficient evidence to submit the case to the 
jury. As stated in People v. Schmidt (Ct. of App. N. Y., 
1901) 61 N. E. 907, 910: 

To infer the existence of deliberation and premedita¬ 
tion does not require the lapse of any special period 
of time. * * * Therefore, though conflicting infer¬ 
ences might have been drawn from the evidence, we 
are of opinion that it was sufficient to require the sub¬ 
mission of the question to the jury. 

(c) Purpose to kill might have existed for considerable time 

As suggested by the trial judge in his memorandum opin¬ 
ion denying appellants motion for a new trial, the evi¬ 
dence in this case lends itself to still another theory, under 
which the elements of deliberation and premeditation might 
be said to have existed for a considerable period of time prior 
to the homicide. The evidence is readily susceptible of the 
conclusion that, as part of the appellant’s unlawful inten¬ 
tion to kill his common-law wife, if necessary, in order to 
force her to return and live with him, appellant had re¬ 
solved to kill anyone who might interfere with his plan. Ac¬ 
cordingly. he armed himself with a deadly weapon as a part 
of his unlawful scheme to resist any interference or frustra¬ 
tion of his purpose. When appellant became aware of the 
approach of Officer Shinault he may well have interpreted 
such action on the part of the officer as a possible interference 
with his malicious scheme. As stated, this scheme may have 
included a very definite intention to kill if necessary any po¬ 
tential interferer. The mere fact that appellant had no defi- 
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nite intention directed at the particular person of Officer 
Shinault is immaterial. He nonetheless possessed a very defi¬ 
nite malicious, deliberate, and premeditated intention to kill. 

It is elementary, of course, that the deliberation and pre¬ 
meditation requisite to murder in the first degree, need pot be 
directed at a particular person, but may be directed against 
anyone of a designated class or group. The classical example 
of this principle is where a person with a deliberate and pre¬ 
meditated malice shoots into a crowd with a general intent to 
kill someone but without the purpose or desire to kill any 
particular person. State v. Young (Sup. Ct. App., Wj Va., 
1901) 50 W. Va. 96, 40 S. E. 334. See Ex parte Coy (1S88) 
127 U. S. 731, 753. Cf. Liggins v. United States (1924) 54 
App. D. C. 302, 297 Fed. 8S1 (involving the intent to take 
“someone's” life in a conviction for second degree murder;). 

Especially in point are cases where a defendant determines 
to commit a wrongful act, contemplates that another might 
interfere with his enterprise, and arms himself with a deadly 
weapon, with the deliberate and premediated intent to;take 
the life of anyone who might interfere or attempt to frustrate 
his purpose. i 

Williams v. Commonwealth (Sup. Ct. of App.,; Va.. 
1920) 128 Va. 69S, 104 S. E. 853. 

State v. Murray (Sup. Ct., Ore., 18S4) 55 Ore. 413, 5 
Pac. 55. 


And see: 


People v. Woods (Sup. Ct. Cal., 1905), 147 Cal. 265, 
SI Pac. 652, 655. 

Bausell v. Commonwealth, (Sup. Ct. of App., Va., 
1935), 165 Va. 669, 686, 181 S. E. 453, 459. 

State v. Nasello (Sup. Ct. Mo., 1930). 325 Mo.,442, 
461,30 S. W. (2d) 132,137. j 

People v. Sobieskoda (Ct. of App., N. Y., 1923)j 235 
N. Y. 411,139 N. E. 558. j 


In Williams v. Commonwealth, the defendant was indicted 


and convicted of first degree murder. The facts show 


that 


the defendant had fled from South Carolina to avoid arrest 
for violations of the criminal law of that state. On the night 
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of the homicide, defendant was walking down a street in Lynch¬ 
burg, Virginia, when he was accosted by three “plainclothes 
men.” One of the latter demanded to see the defendant’s 
pistol. Defendant refused and a scuffle ensued, during which 
one of the officers was fatally shot. According to the testi¬ 
mony of one of the witnesses, “The whole thing occurred in 
thirty or forty seconds.” The evidence showed that for some 
time prior to the homicide, defendant had exhibited a pistol, 
which he carried on his person, to several people he knew 
in Lynchburg. 

Upon appeal it was contended that the trial court erred 
in finding the defendant guilty in the first degree, on the 
ground that there was a lack of evidence of deliberation and 
premeditation. The court held that there was sufficient evi¬ 
dence from which deliberation and premeditation might have 
been inferred, in view of the character of the weapon used; 
the manner in which it was carried prior to the shooting of 
the deceased; the recklessness and deadly manner in which, 
and the circumstances under which, the shooting was done. 
It was expressly stated that the evidence warranted the in¬ 
ference that defendant had deliberately armed himself and 
premeditated to kill anyone who might attempt to arrest him, 
in order to avoid being arrested for the crimes he allegedly 
committed in South Carolina. The court further said: 

This intent to kill need not be directed against any 
specific person. If it be an intent to kill any person 
who may attempt a certain thing, and one is killed 
because he attempted that thing, the intent is the same 
as if it were directed against that specific person. 

In State v. Murray, defendant was convicted of murder in 
the first degree. The facts showed that for some time he had 
been jealous of his wife. On the night of the homicide, de¬ 
fendant’s wife was attending a ball in the Masonic Hall. 
While the ball was in progress, defendant indulged in the 
drinking of intoxicating beverages. He said he would “kill 
the man who should take his wife home that night.” The 
circumstances indicate that defendant intercepted his wife 
and the deceased on their way home from the ball. He shot 
and killed the deceased. Upon appeal, defendant argued that 
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there was insufficient evidence of deliberation and premedi¬ 
tation to support a verdict of first degree murder, since: the 
evidence failed to show that the defendant intended to: kill 
the particular person whom he did kill. 

The court rejected this contention, holding that there was 
evidence in the case tending to show that the defendant; in¬ 
tended to kill any man who should go home with his wife 
that night, irrespective of whom that person might be. The 
fact that defendant had formed the design of killing some¬ 
body w’as sufficient to sustain a conviction of first degree 
murder. | 

As heretofore pointed out, the facts in the present case 
make it plain that the appellant had embarked upon an un¬ 
lawful plan, i. e., to force, by means of threats to kill, the 
return of his common-law wife. As part of this unlawful 
design, he armed himself with a deadly weapon, and appar¬ 
ently resolved that he would tolerate no interference with his 
unlawful and malicious scheme. If such interference did 
occur, the appellant may well have intended—deliberately and 
premeditatively—to take the life of any such interceptor,; in 
order that his unlawful design could be carried to completion. 
That such was the appellant’s intention reasonably can be 
inferred from all of the evidence in the case. Thus, the ap¬ 
pellant’s action in raising his gun and firing at close range 
into a vital part of the body of Officer Shinault, as soon, as 
appellant had had opportunity to observe the official capacity 
of Officer Shinault (R. 23), appears to be a likely reaction,; in 
view of the appellant’s prior resolve to kill, if necessary, to 
avoid frustration of his purpose. Susan Fletcher testified that 
when the appellant came to her home in a cab on the after¬ 
noon of the day of the homicide, appellant exhibited a gun 
and forced her to accompany him. Upon entering a cab to 
return to 39 F Street, NW., the appellant said to the driver, 
“Look at me good, because you might have to identify me 
some day or other” (R. 22). Significant also is the testimony 
of Willie Pearson to the effect that eight or nine minutes af^er 
the shooting, he saw appellant in the rear of 39 F Street, and 
appellant said, “Did I hurt the officer pretty bad?” and the 
witness replied, “I don’t know” (R. 24). This remark indi¬ 
cates that appellant was fully aware of the nature and char- 
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acter of his deed. The particular facts enumerated, con¬ 
sidered against the background of the whole evidence, show a 
set of circumstances from which it reasonably could be in¬ 
ferred that the appellant had armed himself, and—perhaps 
for a considerable period of time prior to the homicide—had 
intended to kill anyone who might interfere with his unlawful 
plan. 

Viewed in this light, it is unnecessary to labor the point of 
whether or not there was a sufficient lapse of time to afford 
opportunity for deliberation and premeditation between the 
moment that appellant first saw Officer Shinault and the 
moment when he shot two bullets into Shinault’s body. 
Under the theory suggested, the appellant may well have in¬ 
tended, for a considerable period of time, to kill anyone of 
the class or group to which Officer Shinault belonged. 

(d) Question of intoxication properly submitted to jury 

It is further contended that the trial judge failed to con¬ 
sider the question of appellant’s intoxication, in ruling upon 
the motions for a directed verdict. Appellant's view seems 
to be that the evidence of intoxication was so great that 
the trial judge, as a matter of law, should have held that the 
defendant was incapable of deliberation and premeditation. 

The Government submits that there is no merit to this con¬ 
tention. The evidence bearing upon the extent and degree 
of appellant’s intoxication was conflicting. Undoubtedly, the 
appellant had drunk a considerable quantity of intoxicating 
liquors prior to the time of the homicide. Appellant himself 
estimated that he had drunk about three quarts of whiskey 
prior to the time of the homicide (R. 64). On the other 
hand, there is uncontradicted evidence that the appellant was 
sufficiently alert to direct his way to the place where Susan 
Fletcher was staying; that he knew where he wanted to bring 
her; that he was conscious that he wanted to punish, possibly 
to kill her; that after the shooting appellant had enough 
intellectual curiosity to inquire, “Did I hurt the officer 
pretty bad?” Furthermore, being aware of his predicament, 
appellant had sufficient mental discernment to make an 
effective escape, not only from the scene of the shooting but 
from the city itself. 
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“Under the circumstances,” as this Court said in the second 
McAJjee case, supra, “the question [of intoxication] was!one 
of fact and was properly submitted to the jury to deterihine 
whether, by reason of drunkenness or otherwise, appellant’s 
condition was such as to make him incapable of deliberation 
or premeditation.” It also should be noted that the instruc¬ 
tions of the trial judge as to this point were full and explicit 
(R. 71-72). 

And in this connection see— 

Sabe?is v. United States (1913) 40 App. D. C. 440.! 
Bishop v. United States (1939) 70 App. D. C. 132, 107 
F. (2d) 297. | 

(e) Weight and credibility of certain testimony also properly left to jury 

Appellant also contends that, in ruling upon the motions 
for a directed verdict, the trial judge failed to take judi¬ 
cial notice of the fact of darkness at the time of the homi¬ 
cide; that therefore certain testimony concerning the obser¬ 
vations of eye-witnesses to the homicide should have been 
•excluded from the case, as a matter of law\ j 

The Government concedes that the Court is entitled to take 
judicial notice of well-known facts such as darkness at a par¬ 
ticular time. But in the present case there is conflicting evi¬ 
dence as to the exact time of the homicide. One witness 
stated the shooting occurred after 7 o’clock P. M. (R. 27). 
Another witness said that he appellant and Susan Fletcher 
“fussing” before 39 F Street at about 7:30 P. M. (R. 23) 
and that the street lights were on (R. 25). Two witnesses 
fixed the time of the killing at about 8 o’clock P. M. (R. 25, 
28). Officer Edwards said that he and Officer Shinault re¬ 
sponded to the radio call at about 9:40 P. M. (R. 21). There¬ 
fore, the homicide must have occurred sometime between |the 
hours of 7 P. M. and about 9:40 P. M. One should bear in 
mind also that the homicide occurred in the middle of the 
summer, August 14, 1932. It is common knowledge,! of 
course, that evening light fades slowly at such time of the 
year; twilight lingers for some time after sunset on a clear day. 
It is entirely possible that there may have been some degree 
of visibility between the hours of 7 P. M. and 9:40 P. M.— 
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and there might have been a considerable degree of visibility 
at 8 o’clock P. M. 3 

One eye-witness to the homicide, Willie Pearson, was sit¬ 
ting in a parked roadster on the opposite side of the street, but 
directly in front of 39 F Street. Another eye-witness, Curtis 
Pearson, was standing in the doorway of 37 F Street, about 
20 feet from the appellant and Susan Fletcher at the time of 
the shooting. Certainly, it cannot be said that the trial judge 
would have been justified in ruling, on the basis of the con¬ 
flicting evidence, that the light was so bad and that the wit¬ 
nesses were so far removed from the scene of the crime, as to 
render their testimony inadmissible as a matter of law. Ob¬ 
viously, the proper procedure was to allow the jury to test 
the weight and credibility of the testimony. 

CONCLUSION 

The Government submits that the whole of the record in 
this case fully substantiates the conclusion that the appellant 
received a fair and impartial trial; that he was properly con¬ 
victed. Most of the contentions now advanced by the ap¬ 
pellant have been directly answered in the Government's 
brief; a few are so obviously lacking in either merit or amplifi¬ 
cation that no answer has been attempted. It is respectfully 
submitted, therefore, that the verdict of the jury was proper 
and the judgment of the lower court should be affirmed. 

Edward M. Curran, 

United States Attorney, 
Arthur J. McLaughlin, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 
Dennis McCarthy, 

Assistant United States Attorney, 

Attorneys for Appellee. 

5 The Court may take judicial notice of the fu-1 that on August 14. 1932, 
the sun rose at 5:20 a. m. and set at 7:05 p. m.: there was a total of 
13 S/10 hours of sunlight during the day, which represents the maximum 
hours of sunlight possible for that day: the skies were clear the whole 
of the day and evening, with no precipitation; there was a clear sky that 
evening and the moon, which was nearly full, rose at 6:27 p. m. Daily 
Local Record of the Washington Observatory (Meteorological Form No. 
1014), Weather Bureau, U. S. Department of Agriculture. 
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The following series of cases afford a brief resume of the 
law in some eighteen states on the question of the time' ele¬ 
ment incident to deliberation and premeditation: 

(1) California allows intent and the act to follow “as in¬ 
stantaneous as successive thoughts of the mind,” and holds 
that no appreciable time between the formation of the intent 
and the act need be shown. People v. Fleming (Sup. Ct. 
Cal., 1933) 218 Cal. 300, 310, 23 P. (2d) 28, 32; Peop\e v. 
Garcia (Sup. Ct. Cal., 1935) 2 Cal. (2d) 673, 42 P. (2d) 1013, 
1018. 

(2) Nevada courts have held that the question is not how 

long did the prisoner deliberate before giving the fatal stroke, 
but did he deliberate at all? State v. Ah Mook (Sup.iCt. 
Nev., 1877) 12 Nev. 369, 377. j 

(3) Arkansas holds that mature reflection and deliberation 
upon the act of killing are not necessary; there must be delib¬ 
eration, premeditation, and a formed design to kill, but if 
they exist, it matters not how short the time before the kill¬ 
ing, it is murder in the first degree. McAdams v. State (sup. 
Ct. Ark., 1869) 25 Ark. 405. 

(4) Alabama is on record to the effect that deliberate and 
premeditate as used in the statute, mean only this, “that 
the slayer must intend before the blow is delivered, though it 
be for only an instant of time before, that he will strike at 
the time he does strike, and that death will be the result of 
the blow; or, in other words, if the slayer had any time to 
think before the act, however short such time may have been, 
even a single moment, and did think, and he struck the blow 
as a result of intention to kill, produced by this even momen¬ 
tary operation of the mind, and death ensued, that would; be 
a deliberate and premeditated killing.” Daughdrill v. State 
(Sup. Ct. Ala., 1897), 113 Ala. 7,32,21 So. 378, 386. 

(33) 
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(5) Illinois’ high court has found sufficient time in “a short 
space in which to form the deliberate purpose.” Peri v. 
People (Sup. Ct. Ill., 1872) 65 Ill. 17, 23; see also People v. 
Newman (Sup. Ct. Ill., 1935) 360 Ill. 226, 232, 195 N. E. 
645, 647. 

(6) Colorado requires no particular time. People v. 
Maestas (Sup. Ct. Colo., 1932) 91 Colo. 36, 11 P. (2d) 227. 

(7) Idaho holds that there is need for no appreciable 
length of time. State v. Wilson (Sup. Ct. Idaho, 1925) 41 
Idaho 616, 634, 243 Pac. 359, 363. 

(S) Montana holds that the intent may be formed a 
moment before the act. State v. Cates (Sup. Ct. Mont., 
1934) 97 Mont. 173, 201, 33 P. (2d) 578, 586. 

(9) Oklahoma declares that intent may be formed in¬ 
stantly preceding the homicide. Bashan v. State (Cr. Ct. 
App. Okla., 1930) 47 Okla. Cr. 204, 287 Pac. 761, 763. 

(10) Missouri courts have held that if the slayer had time 
to think for a minute as well as an hour or a day, it is de¬ 
liberate, wilful, and premeditated; it is sufficient to constitute 
the crime if wilfulness and deliberation are proven, though 
they arose and were generated at the period of the transac¬ 
tion. State v. Starr (Sup. Ct. Mo., 1866) 38 Mo. 270; and 
see State v. Young (Sup. Ct. Mo., 1926) 314 Mo. 612, 630, 
286 S. W. 29, 34. 

(11) Wisconsin has decided that a homicide perpetrated in 
pursuance of a previous intention to kill distinctly formed in 
the slayer’s mind is murder in the first degree even though 
the killing followed instantly the formation of such intention. 
Perugi v. State (Sup. Ct. of Wise., 1899) 104 Wise. 230, 80 N. 
W. 593. 

(12) Minnesota’s Supreme Court holds that it “cannot de¬ 
fine the length of time within which the determination to 
murder or commit the unlawful act resulting from death, must 
be formed.” State v. Wormack (Sup. Ct. Minn., 1921) 150 
Minn. 249, 1S4 N. W. 970. 

(13) Washington considers that a “moment’s reflection 
might be sufficient.” State v. Adamo (Sup. Ct. Wash., 1924) 
128 Wash. 419, 223 Pac. 9, 11; see also State v. Straub (Sup. 
Ct. Wash., 1896) 16 Wash. Ill, 47 Pac. 227. 
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(14) Florida declared it to be unnecessary that the inten¬ 
tion should have been conceived for any particular period of 
time. Buchanan v. State (Sup. Ct. Fla., 192S) 95 Fla. 1301, 
307, 116 So. 275, 277. 

(15) New York courts have approved the following charge: 
“But the time that elapses which shows deliberation need not 
be a day. It need not be a minute. It may be a second, or 
a fraction of it. It must be time enough so that reasons arise 
for not doing the act thought of, and so that the mind miakes 
its choice and decides to do that which was done.” People v. 
Jackson (Ct. of App. N. Y., 1909) 196 N. Y. 357, 362, 89 3$. E. 
924, 925; and see People v. Conroy (Sup. Ct. N. Y., 1884) 97 
N. Y. 62, 2 N. Y. Cr. Rep. 565. 

(16) Delaware has laid down the rule that deliberation is 
established “if the slayer had time for thought and, thinking 
but for a moment, did intend to kill.” State v. Russo (Ct. of 
Oyer and Term., Del., 1910) 1 Boyce 538, 77 At. 743. 

(17) Massachusetts has said that “while it must be shown 
that a plan to murder was formed after the matter had been 
made a subject of deliberation and reflection, yet, in view of 
the quickness with which the mind may act, the law cannot 
set any limit to the time. It may be a matter of days, hours, 
or even seconds.” Commonwealth v. Tucker (Sup. Ct. Mass., 
1905) 189 Mass. 457, 76 N. E. 127, 7 L. R. A. (N. S.) 1056. 

(18) Pennsylvania has held that “no time is too short for a 
wicked man, or a man with an utter disregard for human life 
cr of law, to frame in his mind his scheme of murder and draft 
the means to accomplish it.” Commonwealth v. Daynaroyoicz 
(Sup. Ct. Pa., 1922) 275 Pa. 235, 119 At. 77, 78. 
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